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MONTHLY LAW REPORTER. 


JANUARY, 1857. 


CONSOLIDATION OF THE STATUTE LAW OF ENGLAND. 


Amone the many reforms of English law which have been proposed 
and attempted by the many able men, and the many zealous societies 
whose attention is devoted to that subject, none seems more practically 
important than that by which the Statute Law is to be codified. Our 
readers well know the great uncertainty and confusion which the lapse 
of ages has laid upon the written laws of our mother country. 

We cannot, however, either state the difficulty, or its proposed 
remedy, so well as by quoting the substance of two articles upon the 
subject which have recently appeared in the ‘* Law Times’’ of London, 
which contain copious extracts from a letter of Sir Fitzroy Kelly, the 


head of the new Commission : — 


The country knows nothing, and the lawy ers very little, 
of what has been done, is doing, and is proposed to be 
done, for the long-taiked-of, long-promised, often-attempted, 
but hitherto always-failing experiment of the Consolidation 
of the Statute Law of England. Even we who are at the 
centre of intelligence, and to whom are disclosed what is 
doing and designed, as well as what is desired, in all mat- 
ters relating to the law and the lawyers, that through these 
columns they may be communicated to the profession, have 
been, until lately, i in utter ignorance of the scheme that is 
not only projected, but ac tually in progress. We knew not 
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how much had been accomplished already, nor what was 
the machinery employed for the work, nor what was con- 
templated by those who had taken the management of it. 
Our readers will, we believe, be as surprised and pleased 
as we were, when the facts are made known to them which 
have been stated to us; and it is due to those who are ac- 
complishing the great work that their labors and sacrifices 
should be published, that the honor may be given where it 
is due. 

The truth is, that the old Commission thoroughly dis- 
gusted the public by its imbecility. Its time was spent in 
quarrelling. Its members tried to write each other down, 
and published all sorts of accusations and recriminations 
against each other, instead of doing the work they were 
paid to perform. One of them printed, in a paper with 
which he was connected, documents which ought to have 
been kept in confidence, and this without the knowledge 
of his colleagues. Another wrote pamphlets against his 
brother consolidators. A third made charges for drawing 
bills which were refused as exorbitant. There appeared to 
be an end of that improvement, and until last Session 
everybody thought that it was disposed of for many years. 
Not so, however. ‘The Commission had been reformed. 
One of its members resigned; two were sent to the colo- 
nies with offices; and thus the way was cleared for a very 
different staff. 

We are not informed how the services of Sir Fitzroy 
Kelly came to be enlisted in the cause; but, although an 
opponent of the present Government, and the Lord Chan- 
cellor of the Conservatives when they return to office, he 
consented to waive political feeling, and in his character 
as the foremost advocate of his time, to undertake, unpaid 
and unrewarded, the laborious duty of heading the Com- 
mission, not as a mere ornamental name, but to construct 
the machine, set it in motion, and keep it going until its 
work shalt be accomplished. For this toil, demanding 
personal presence for many hours every day and thought 
always, Sir I’. Kelly not only receives no remuneration 
whatever, but, that he may have more time to give to it, 
he has thrown up half his business, and our readers will be 
able to measure the extent of that sacrifice. We doubt 
whether we do not fall short of the sum which Sir F. 
Kelly has resigned for the sake of devoting himself to the 
herculean task of consolidating the Statute Law, when we 
say that 7000/7. per annum would not recoup him. It is 
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also due to the Government to say, that they have acted 
with the liberality which so great a sacrifice deserved. 
They have placed the power unreserv edly in the hands of 
their Chief Commissioner. Sir F. Kelly has absolute 
authority to do the work in his own way, employing what 
assistance he needs, and paying for that help at his own 
will. It is also understood that the work, when done, is to 
be accepted as it is, without further reference or recon- 
sideration, and Parliament is to be asked to take the Con- 
solidation Bills in their integrity, and, in reliance upon the 
Commission, to pass them without debate upon their pro- 
visions, in faith that they are truly nothing but the existing 
law collected and arranged, and not a new law, nor even 
the old law in new words, but the law as it is, brought 
together in orderly array, so that all the statute law on 
one subject shall be found in one statute instead of being 
scattered among a thousand. 

By what machinery, then, is this great work being ac- 
complished? What is the plan? What progress has 
been made? What are the prospects of its speedy com- 
pletion? ‘These questions, which every reader will eagerly 
ask, it is our design to attempt to answer; and in doing 
so we shall borrow largely from an extremely interesting 
letter which Sir Fitzroy Kelly, as the head and soul of the 
Commission, has lately addressed to Lord Brougham, in 
reply to a request from the great Law Reformer “to know 
something of the state and prospects of the consolidation 
of the Statute Law.” 


It was in the month of January, 1856, that the Lord Chancellor, after I 
had submitted to h'm my views upon the whole subject, was pleased to 
appoint me a member of the Commission. ‘lhe question had already pre- 
sented itself to my mind, why no one complete scheme of consolidation had 
ever been practically begun, and why the many partial attempts which had 
been made had all utterly failed. ‘The conclusion which I arrived at was 
this : first, that to attempt to combine with consolidation of the Statute 
Law either a system of amendments and improvements, or the codification 
of the Common Law, was to attempt something which in the present state 
of our law and legislation i is not within the compass of human power. ‘To 
make this matter of demonstration, it is only necessary to consider what 
consolidation, amendment, and codification really are, and to consider each 
separately. "To consolidate the Statute Law, is to tale the Statutes at 
Large from Magna Carta to the Jast Act of Victoria; to expunge and re- 
ject ‘from the Statute Book every Act and every enactment which is either 
repealed, expired, or obsolete, and then to take what remains (which will 
consist of all that is law in force and to continue in force), to digest and to 
arrange this body of law by dividing it into classes, and subdividing each 
class into single subjects, and then to reduce the whole into single Bills, 
po Bill being on a single subject, but comprising the whole of that 
subject. 
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The amendment of the Statute Book is neither more nor less than the 
applying by a series of new Acts of Parliament a complete remedy to 
every grievance, every defect, and every evil which now exists in the 
Statute Law. 

Feeling therefore that it was in vain to attempt either improvement or 
codification as a part of any scheme of consolidation, and that unless one 
complete plan embracing the execution of the entire work from beginning 
to end could be at once resolved on and immediately carried into practical 
effect, it would never be executed at all, | submitted to the Lord Chancel- 
lor and the Commission the paper (which accompanies this) of the 20th 
March, 1556, which was adopted unanimously by the Board. After many 
delavs and obstructions, by which much time and labor were Jost, at 
length in the month of May, the Government having agreed to supply the 
necessary funds, the work was really and in earnest begun. You will 
have seen by that paper that it was proposed to employ gentlemen at the 
Bar of competent skill, knowledge, and experience, to perform the work 
of expurgation, by going through the Statutes at Large from Magua Carta 
to the 20th Vict , and noting and rejecting every Act and every enactment 
repealed, expired, obsvlete, or of no legal and practical effect; to go 
through the local, personal, and private Acts — some twenty-six thousand 
in number —to leave untouched ail that was strictly of a local, personal, 
or private nature; to take out all that was of a public and general charac- 
ter, and to digest and consolidate those portions of these Acts in a series 
of Bills, something in the nature of the Lands’ Clauses and Railways’ 
Clauses Acts, to be of one uniform and general application to all local, 
persunal, and private Acts, in which provisions to the same effect are now 
to be found ; and lastly, to go through the entire Statute Book, and having 
laid aside all the repealed, expired, obsolete, and otherwise inoperative 
matter, to retain every Act and enactment which is now in force and in- 
tended to remain in force, and tu arrange, digest, and simplify this Statute 
Law in classes, and then to subdivide each class into single Bills upon 
single subjects, and finally to prepare, revise, and perfect the whole of 
these Bills in one uniform style of phraseology and upon one system of 
arrangement. Three classes were at once selected for a beginning: the 
Criminal Law, Real Property Law, and Mercanule Law. With the 
assistance of Mr. Greaves, who had been appointed a member of the 
Commission, and whose services have been invaluable, the Criminal Law 
was divided into eight Bills. Barristers, fur whose guidance detailed 
rules were framed, were employed to prepare these eight Bil’s. Asa 
draft of each Bill was ready, it was in the first place submitted to the oint 
inspection and revision of Mr. Greaves and myself, and when the whole 
eight had bees drawn and thus revised, and all the numerous questions 
that arose as to form and phraseology, and the difficulties that had _pre- 
sented themselves, such as whether one enactment was constructively 
repealed by another, were noted down and ready for ulterior consideration, 
the Bills were carefully gone through, and finally corrected by Lord 
Wensieydale, Lord Chiet Justice Jervis, Mr. Greaves, and myself, as- 
sisted by Mr. Brickdale, the Secretary to the Commission. This class, 
containing the whole of the Criminal Siatute Law, was thus perfected and 
submitted by the Lord Chancellor to the House of Lords at the close of 
the last Session of Parliameut. The other two classes, Reai Property 
Law and Mercantile Law, and several single Bills constituting classes of 
themselves, are now in preparation upon the same principle, to be twice 
revised in the same way, and will probably be ready to be laid before Par- 
liament on the first day of the ensuing Session. Simultaneously with the 
consulidation of the Public General Law, the expurgation is proceeding 
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and the arrangement of the local, personal, and private Acts will be cora- 
menced in November. If the Government and the two Houses of Parliament 
contribute the support and co-operation which are necessary, there is no 
reason to doubt that the entire work will be completed within three years 
from the month of May when it was begun. 


Our readers are accustomed to wade through the Statute 
Book. They know how difficult it is to find the enact- 
ments that relate to the subject in hand; they have felt 
the perplexities that grow out of amendment Acts and 
repealing Acts, and the repealing of repealing Acts, and 
they can measure to some extent the labor involved in 
consolidation; but even they are probably unconscious of 
all the difliculties of the task thus described by Sir Fitzroy 
Kelly : — 


It is almost impossible to exaggerate the difficulties which attend the 
undertaking. To go through the Statute Book from the time of King 
John to the present day; to ascertain and to extract all that is found 
relating to the particular subject of the Bill that isin hand, though a work of 
time and toil, requires only diligence, accuracy, and the ordinary legal know- 
ledge and habits which every barrister may be supposed to possess. But the 
question continually arises whether the enactments of several reigns, as of 
Will. 3, or of the Georges, are virtually or impliedly repealed, or varied 
by other enactments upon the same subject, and wholly or nearly with the 
same intent in later Acts, as of Will. 4, and of Victoria. So likewise 
provisiens were found of the highest constitutional importance in statutes 
of Anne and Will. 3, for supplying copies of inditetments and lists of 
witnesses to persons indicted fur high treason. (It was upon one of these 
that the point arose in Frost’s case, by which his life was saved, and the 
fifteen judges divided against each other, eight to seven and nine to six.) 
Then other provisions with the same intent, and nearly to the same effect, 
but varying from those of Will. 3 and Anne when read together, were 
found in Acts of Geo. 3 & 4, Will. 4, and Victoria. To repeat the whole of 
these verbatim would have made the Bill contradictory and insensible. It was 
therefore necessary to come to a conclusion upon the strict legal construc- 
tion of all these complicated Acts and clauses taken together. ‘This was 
done by Lord Wensleydale, Lord Chief Justice Jervis, Mr. Greaves, and 
myself; but not without many days of anxious and careful research and 
deliberation. Again it is frequently found that an Act of Will. 4 or Vic- . 
toria repeals so much of several Acts of Edwd. 6 and Eliz., Will. 3 and 
Geo. 3, as is inconsistent with the provisions of the Act in question. 
Sometimes a repeal clause like this fails to refer at all to the enactments 
repealed. In these cases it is necessary to go through the whole of the 
earlier Acts operated upon by the later Act, and to determine how much 
is in point of Law repealed, and how much is not, Other difficulties of 
equal magnitude have already arisen, and must be anticipated throughout 
the entire work. But happily though great they are not insuperable. 

The mischief and the evils resulting from the present state of the Statute 
Book are great and manifold. Every gentleman who purchases the 
Statutes at Large must pay the price of forty volumes, of which near 
thirty-six are filled with inoperative, superfluous, and worse than useless 
matter. With these forty volumes he must encumber his book-shelves. 
When the consolidation shall be complete, four or five volumes will be all 
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that are required by the statesmen, lawyers, magistrates and others, to whom 
the possession of this work is indispensable. 

These forty volumes contain above a million of enactments, without 
order, connection, or reference to each other. Many enactments upon 
totally different subjects and branches of the law are throwa together, 
without necessity and without distinction, in a single Act of Parliwment, 
and often inasingle section. ‘Thus, in the 20 Geo. 2, c. 42, are to be found, 
at once, clauses concerning the tax upon windows, and a provision that in 
all existing and subsequent statutes England shall be deemed to include 
Wales and Berwick-upon-Tweed. Then the 17 Geo. 2. c. 49, continues 
certain laws against theft and rapine on the borders between England and 
Seotland, grants certain licenses to carry sugar as there provided, explains 
two former Acts for the prosecution of offenders, and prohibits the retailing 
of wines under certain circumstances. Every one who has to ascertain 
the law accurately upon any single subject must go through the whole of 
this vast mass of matter, in all its complication, confusion and disorder, 
and extract as he best may those portions of it which are still the law. 
It is true that his researches may be assisted by treatises, digests, and 
indexes, but these relate only to particular subjects. Al] are inaccurate, 
imperfect, and unauthenticated. None can be quoted as authority before 
the judges in courts of justice; and such is the vicious system of our 
legislation, arising from this mixed and confused state of the Statute Book, 
that the Acts of Parliament themselves are not to be relied upon as accu- 
rate. Thas the 33 Geo. 3, c. 37, cites the 31 Geo. 3, c. 29, as passed in 
the thirty-second year of that reign. Two Acts ef the 52 Geo. 3, 
cite the 6 Geo. 3, c. 53, as the 36th. Another Act cites the 43 Geo. 
3, as the 44th. An Act of Victoria cites, in several places, the 6 Geo. 4, 
c. 43, as the 5 Geo. 4, c. 43, which is an Act upon a totally different sub- 
ject. The Statute Book abounds in such like errors, and instances are not 
wanting of misquotations, not only of the titles, but of the language of 
former Acts of Parhament. Another source of difficulty and confusion is 
the antique language of the ancicnt statutes, often of doubtful construction, 
and sometimes wholly unintelligible ; and no less so the infinite variety of 
terms in which the same idea is intended to be expressed, which is scat- 
tered through the legislation of six hundred years. 

Perhaps the greatest evil of all, as it affects the interests of the commu- 
nity at large, is the utter uncertainty that prevails as to what is and what is 
not repealed. ‘This arises from the vicious practice already noticed, and 
which pervades the whole body of the Statute Law, of repealing some 
former Acts or enactments, not by express reference, but by provisions 
that ** so much of any furmer Act of Parliament, heretofore made, as is in- 
consistent with, or repugnant to the Act in question, shall be and is thereby 
repealed; ’’ or as continually occurs, by clauses upon the same subject, and 
for the most part to the same effect as other clauses in former Acts (but 
without any express reference to former Acts), leaving it doubtful whether 
the later enactments supersede and repeal the earlier, or whether both are 
still to remain in force, and constitute distinct provisions in the Statute 
Law. ‘The doubts and difficulties, and consequently the vast amount of 
litigation of which this uncertainty is the cause, are quite beyond calculation. 
It has been thought that more than half the business of all the Courts of 
Law and Equity in the kingdom, consists of disputed questions upon the 
corstruction of Acts of Parliament; and if that be so, it is certain that 
more than a fourth of the whole is caused entirely by this mischievous 
course of legislation. It is often found impossible to reconcile these accu- 
mulations of enactments; hence the multiplicity of suits, arguments, and 
discussions, and at length differences among the judges themselves; and 
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ultimately appeals to the tribunals of the Jast resort. And if the most learned 
of the judges are unable satisfactorily to determine upon the construction of 
these Acts of Parliament, how can the law be well administered, while such 
a system prevails, by the judges of inferior courts, and by justices in Quarter 
Sessions! Again, these errors being interwoven with the very structure of 
existing Acts of Parliament, perpetuate themselves, and render it Impos- 
sible, while the Statute Book remains unreformed, to adopt a purer priveiple 
of legislation. Mr. Brickdale well observes upon the effect of this system : 
‘© A member of either House, about to bring in a Bill, finds that a class 
is suffering injustice or incunvenience in consequence of the state of the 
law, which it is his duty to remedy; but he has not before him, in any 
simple or accessible form, either the whole law on the subject, or any 
statement of the principle of law, which is the cause of the evil com- 
plained of; he therefore naturally contents himself with introducing a Bill 
which remedies that specific evil, and no more ; he even carefully avoids 
any appearance of interfering with principles, for fear of effecting some- 
thing which he did not intend, or unintentionally opening questions which 
would lead to~pposition, and perhaps frustrate his whole immediate object, 
the removal! of the evil actually fel'.”’ ‘Then clauses are added in com- 
mittee, the author of the Bill and the author of these clauses being equally 
ignorant of a multiplicity of enactinents in former Acts of Parliament, 
which will render their Bill inconsistent with the exisung law, upon points 
with which they do not intend to interfere, and raise questions of a most 
doubtful nature, whether the earlier enactments are repealed or sull remain 
in furce. ‘The consequence is, that every new Act of Parliament increases 
the confusion of the Statute Book, and renders it impossible for either 
lawyers or legislators to determine, with coufidence, what is and what is 
not law, and whether the particular measure proposed is expedient and 
necessary, or mischievous, superfluous, or nugatory. 

If the great effort now making to consolidate the Statute Law be sue- 
cessful (and it seems to need nothing but the sincere and energetic support 
of the Government and the Houses of Parliament to insure its perfect 
success), the forty volumes of the Statutes at Large will be reduced to four 
or five or six. Forty thousand statutes will be reduced within four hun- 
dred. ‘The chaotic mass which now constitutes the legislation of six 
hundred years will be transformed into a concise, uniformly expressed, and 
well digested series of statutes; each statute being confined to a single 
subject or branch of the Jaw, but containing within itself, in appropriate 
and logical form and order, the whole of the Statute Law upon that one 
subject, and nothing more. Lawyers, Legislators, Statesmen, Magistrates, 
and Public Officers, having to ascertain the Statute Law upon any given 
point, will find it in a moment well and clearly and simply expressed in 
the Act to which it beloags, and in which the inquirer may feel assured 
that he will discover at once the whole of the Statute Law upon whatever 
may be the subject of his inquiries. 

Nor must the saving that will be effected to the State and to individuals 
be forgotten or underrated. The immense cost incurred in the printing of 
Bills in their progress through Parliament and of Acts when they are 
passed, is litthe known to the people at large. The economical results 
of consolidation may be judged of by the effeets of two experiments already 
made. ‘The Lands’ Clauses Act, relating chiefly to railways, and twelve 
others upon other subjects, under which certain general clauses are made 
applicable by a single line of reference to Acts of a local and personal 
nature, have been applied to above three thousand local and personal Acts 
passed since the year 1845; and by this the printing of one hundred and 
thirty thousand pages of matter, which must otherwise have been intro- 
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duced in extenso into all those Acts, has been spared. Seeing that almost 
every Bill is printed and reprinted some five or six times in its progress 
through the two Houses, and then again printed when it is passed into a law, 

it may reasonably be inferred that these thirteen Consolidation Acts have 
saved to the public and to individuals the cost of printing at least a thou- 
sand copies of a mass of Bills, containing together at least a million of 
pages. To this may be added that upon a calculation made by Mr. Coode, 
a Digest of Amendments to certain sections of thirteen Acts of Parliament, 
has reduced four thousand five hundred and fifteen words to one hundred 
and twenty-three, or thirty-six to one. It is scarcely to be doubted there- 
fore that the whole expense of the consolidation of the Statute Law will 
be repaid to the State and to the public by the saving in printing alone, 
during five years after the last act shall have passed. 

Let me say, in conclusion, to all who so ardently desire the amendment 
and improvement of the Statute Law and the codification of the Common 
Law, that neither the one nor the other is within the compass of possibility 
until the consolidation of the Statute Law shall have been completed ; but 
that great work once achieved, it will become the basis of improvement, 
until improvement approaches perfection ; and of codification, if indeed 
codification of the Common Law of England be within the reach of man. 


But the Commission is not merely one of promise. Al- 
ready it has performances to show. ‘There lie before us 
now eight Bills which consolidate the entire Criminal 
Law. ‘Together they fill 240 pages, and are contained in 
471 sections! The first consolidates all the law relating 
to Procedure by Indictment; the second, Indictable Of- 
fences against the person; the third, Offences against 
property by Larceny and offences connected with it; the 
fourth, Oflences against property by malicious injuries; 
the fifth, Forgery; the sixth, Offences against the Crown 
and Government; the seventh, Offences of a public na- 
ture; and the eighth, the Law relating to Accessories and 
Abettors. 

The contents of each intended Statute are systemati- 
cally arranged; the Larceny Act, for instance, being thus 
divided : — 

As to Simple Larceny. 

Larceny of Cattle and other Animals. 


6“ of valuable Securities. 

“ of things attached to or growing on land. 
6“ from Mines. 

ss from the Person. 

« Sacrilege, Burglary, and House-breaking. 
o“ from the House. 

“ from Manufactories. 

6 from Ships, Wharfs, &e. 

a of Embezzlement by Clerks or Servants. 


« by Tenants or Lodgers. 
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Frauds by Agents, Bankers or Factors. 
Obtaining money by false pretences. 
Piracy. 
Receivers of Stolen Goods. 
Other matters. ; 
The marginal note to each section names the Statute 
whence it was taken. 
Of these Criminal Bills, Sir F. Kelly thus speaks : — 


These Bills are a fair and complete specimen of the entire work. They 
have all the advantages and hav> been attended with all the difficulties 
whi-h can be found to belong to the consolidation of any other branch of the 
Statute Law. If these eight Acts of Parliament consolidating the numer- 
ous Acts and enactments froin the time of Edw. 3 to the last session of 
Victoria, be an improvement in law and legislation which satisfies the 
demands and expectations of the public, the Legislature may be assured 
that those who have compieted this one class will in like manner complete 
the whole Statute Law of the Realm, if they are sustained and encouraged 
by the full confidence of Parliament and the support of the Government. 


Such is the scheme. It is a grand one, and it promises 
to be a successful one. But there is one essential to suc- 
cess, —the Commission must have the entire confidence of 
Parliament. ‘Their work cannot be reviewed by the leg- 
islature. It must be taken or rejected in its entirety; 
for it is obvious that if the Houses are “to go into 
Committee,” and discuss the Bills clause by clause, a 
century would not suflice for the work. ‘The Lords will 
probably recognize this condition. But will the Commons 
consent to pass them in silence? We fear there are some 
in that House who cannot omit an opportunity to talk, 
and what better chance for them than when all the rest 
have resolved to say nothing? ‘These, however, are for 
the most part lawyers, and we appeal to them to puta 
bridle on their tongues for once, in consideration of the 
mischief they will do by opening their mouths. Sir F. 
Kelly thus appeals to them, through Lord Brougham, the 
patriarch of Law Reform: 


A cardinal point in relation to the whole undertaking here arises. Con- 
solidation upon the scheme proposed involves no alteration of the law, and 
it may reasonably be hoped, that if those who bring the first class of Bills 
before Parliament’ pledge themselves that those Bulls, and all that are to 
follow, contain only that which is already law, but in a more convenient 
and digested form, they will be permitted, afier one debate in each House, 
in which the principle of the whole work and the mode in which it is to 
be accomplished shsll be fully debated and discussed, to pass the whole of 
the reinaining Biils without debate or discussion at all. If, however, 
amendment or codification be added to consolidation, it is evident that each 
Bill must be debated in all its details in Committees of both Houses, and as 
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there is no instance of more than three or four Law Reform Bills being 
passed in any one Session, it is clear that the passing of the three or four 
hundred Bills for the entire consolidation of the Statute Law would occupy 
one hundred years. ‘The whole success of this great enterprise, therefore, 
depends upon the entire succession of Bills being passed without opposition 
or discussion, and that if they conta‘ned the debateable matter of either 
improvement or codification, it would be impossible, consistently with the 
duty of Parliament, that they should be passed without that degree of 
discussion which would be fatal to the entire scheme. 

I trust I do not appeal to you in vain to bring the weight of your author- 
ity to bear upon this essential point, when the Criminal Bills are again 
presented to the House of Lords at the beginning of the ensuing Session 
of Parliament. 


District Court of the United States. District of Massa- 
chusetts. 


Tue Joun Perkins. Tue Speepweti. THe Acorn. 


A vessel was drifting in a field of broken ice, all her crew having aban- 
doned her for the safety of their lives, and in imminent danger of coming 
in collision with another vessel at anchor, with one man left on board. 
The collision was prevented by cutting the cable, which, with the 
anchor, was lost. 

Held, whether it was the fault or misfortune of the vessel to have been 
left by her whole crew, she was bound to pay for the loss of the 
cable and anchor of the vessel which had a man on board; as every 
vessel must bear the consequences of her misfortunes, as well as faults ; 
and that this might be recovered as salvage. But the second vessel 
having contributed nothing of active service towards the safety of the 
first, could claim nothing further. 

Though the sacrifice was equally necessary to the safety of the salvor 
vessel, under these circumstances the sacrifice was not a case of average 
and contribution. 

Salvors are bound to use reasonable diligence in the care of the property 
saved, and gross negligence in this respect may forfeit their whole 
claim. Slight negligence will be considered in awarding compensation 
for their services. 

The lien of salvors is not displaced by loss of possession. 

Part of the crew of a vessel] who remain on board after abandonment by 
the master and the rest of the crew, and under circumstances of such 
peril that the abandonment was justifiable, are entitled to a salvage com- 
pensation if they actually perform valuable services. 


Ware, J., (sitting for Spracue, J.) — The disasters of 
these three vessels, which are the occasion of the present 
suits, happening at the same time and place, have so much 
in common, that I have found it convenient, in order to 
avoid a repetition of the same circumstances, to consider 
them together, taking notice under the several cases of the 
peculiarities belonging to each. 
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During the severely cold weather of the last winter, in the 
month of February, the ice formed very largely in the har- 
bor of Boston, and along the shores of the bay, the whole 
way down to the extremities of Cape Cod. A large field of 
this ice lay off the harbor and in the Bay of Wellfleet, 
stretching several miles in length along the shore, and ex- 
tending four or five miles into the sea. From various mis- 
chances and accidents, these three vessels, together with The 
Wyvern, a small fishing schooner, between the 12th and 4th 
or loth of that month, got enclosed in this large and floating 
field, all in the same neighborhood. When once they found 
themselves enclosed, it beeame impossible to escape; and 
the intense cold holding, the frozen field continued to 
increase, until it extended a mile or more beyond them 
into the sea. ‘They were entirely helpless where they lay, 
and the extrication of them became daily more difficult. 

This field was not stationary, fixed, or firmly attached 
to the shore, but was during the whole time drifting for- 
ward and back, to the distance of several miles, with 
the wind and with the ebb and flow of each tide. Nor 
had it a smooth and even surface. It was in various 
places from time to time broken by the swell and surging 
of the water under the force of the wind and tide, and 
one fragment thrown over and piled on another until the 
mass, although the ice did not form on the water more 
than a foot in thickness, had become from four and five to 
six or seven feet thick, and all firmly cemented by the frost 
into a solid body. ‘This heavy and formidable mass, as it 
drifted forward and back with the motion of the water, 
carried all the vessels enclosed within it. No anchor could 
have held a vessel safely to her moorings against so large 
and heavy a mass. If the vessel was firmly imbedded, 
the anchor must drag, the ice give way, or the vessel be 
crushed. In this situation a vessel was generally safer 
with her anchor up than with it down. But if the surg- 
ing of the sea broke up the ice about the vessel and left 
her in an open lagoon, then the anchor might hold, but 
without contributing much to her safety. 

After the vessels had remained several days in this 
situation, driven at the pleasure of the elements with no 
prospect of immediate escape, and the danger increasing 
rather than diminishing, the crews became so uneasy and 
alarmed, that they determined to leave for the shore, which 
was about four miles distant. The crew of The Wyvern, 
consisting of nine in all, left her on Saturday the 16th, with 
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the exception of one man, Nickerson, who chose to remain 
by the vessel, rather than encounter the dangers of going 
shore over the ice. On Sunday, the 17th, the wind, which 
had been all the time fresh, increased to a gale, accom- 
panied with a severe snow-storm, and the condition of all 
the vessels became one of extreme peril. About noon, the 
crew of ‘The John Perkins all left her for safety, and went 
on board the steamer Acorn, with the intention of remain- 
ing in her the afternoon and night. She lay three fourths 
of a mile or more from The Acorn. The crew of The 
Speedwell also came to The Acorn, she lying from her at 
the distance of but a few rods, and during the afternoon 
the men passed between the two vessels in safety, the ice 
being firmly frozen around them. ‘There was a general 
consultation between the masters and crews of the three 
vessels during the afternoon, on the condition of the ves- 
sels, and to determine what, under the circumstances, it 
was advisable to do; and the storm not abating in its 
violence, it was determined to leave for the shore. About 
five o’clock, the whole of the crews of The John Perkins 
and Speedwell, including the masters, left, and all the 
crew of The Acorn, except the mate, Maher, and Troy. 
Captain Gibbs, of the steamer, determined at first to re- 
main with his vessel, and he delivered his son, a boy about 
twelve years of age, to the care of his engineer, to take 
him ashore. But the boy had got but a few yards from 
the vessel when he became so alarmed, that he refused to 
proceed without his father; and as it seemed that nothing 
could be done for the safety of the vessel if he had re- 
mained, the father can hardly be blamed for leaving her to 
accompany and save his child. ‘The mate remained about 
an hour after the captain, and then he left; ‘Troy and 
Maher followed about an hour after the mate. 

Such is a general outline of the facts, as they appear 
from all the testimony, that applies to all the cases. A 
Jarge part of it was taken in the case of Nickerson’s libel 
against ‘The John Perkins, which was heard and argued 
separately. But it was agreed, in order to save the time 
which would be required by a diffuse re-examination of 
the witnesses, that it should be imported into the other 
cases. 

The schooner Wyvern, a fishing vessel of about eighty- 


one tons burthen, with a crew of nine men in all, on the 


12th of February, while attempting to make Provincetown 
harbor, was driven by the wind into this field of ice. ‘The 
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crew remained in her until Saturday, the 16th, when all 
of them, except Nickerson, tor their personal safety, left 
her for the shore. He being an elderly man, and in rather 
feeble health, chose to remain in the vessel, rather than 
encounter the danger of passing ever four miles of rough 
and broken ice to the land. ‘The wind, which during the 
whole time had been fresh, increased on Sunday, and be- 
fore night rose to a gale, accompanied with a severe snow- 
storm from the northwest. At that time, The John Perkins 
lay in a northwesterly direction from her, at the distance of a 
halfa mile. During the latter part of the day, the violence 
of the wind broke the ice between The John Perkins and 
The Wyvern, so that there was an open sea, with ouly 
loose, floating cakes of ice. The Wyvern had ber anchor 
down; but if that of The Perkins was also, the last drifted 
freely, and being abandoned by her crew, she was carried 
about in this open lagoon at the pleasure of the wind and 
tide, while The Wyvern’s anchor held her fast. According 
to the account of Nickerson, the combined force of the 
wind and current drifted ‘The Perkins directly towards his 
vessel, When she was within about fifty feet, coming 
with her broadside directly on, so that if ‘T he W yvern lay 
where she was, there must be a collision, to avoid the 
disaster, he cut the Wyvern’s cable, and she moved off 
in such a direction, that The Perkins floated past her, 
and the next morning Jay at a considerable distance 
to the south; the ice, by the increasing cold and the 
subsiding of the wind, then became fast around both ves- 
sels, and they remained in the places where they were on 
Monday morning till Wednesday, when the crews of the 
two vessels returned from the shore. 

Taking the account of Nickerson to be correct, there 
can be very little doubt that a collision of the two 
vessels was prevented by the act of cutting the Wy- 
vern’s cable. Had it taken place under these cireum- 
stances, with but a single man to both vessels, it must 
have been disastrous if not fatal to both. It is for this 
service that the libellant claims salvage against The 
Perkins. ‘There is, indeed, in the libel and in this testi- 
mony, considerable said about his keeping watch over 
her until her master and crew returned three or four 
days after. But nothing was done or could be done during 
that time, that contributed to her safety. She lay fixed 
fast in the ice, and only moved as that moved. 

But there is some doubt, to say the least, thrown over 
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the correctness of Nickerson’s account of these events, by 
the testimony of the other witnesses. On Sunday, in the 
afternoon, the ¢ captains and crews of The John Perkins 
and ‘The Speedwell were on board the steamer Acorn, 
lying at no great distance from The Wyvern and Perkins. 
These witnesses, especially Captain Gibbs, of ‘The Acorn, 
carefully observed the movements of the vessels until five 
o'clock, when they left for the shore. Captain Gibbs con- 
firms the account of Nickerson, that The Perkins drifted, 
so that the vessels changed their relative positions. The 
Perkins, according to his observation, moved southwardly, 
and passed The Wyvern at a considerable distance from her, 
and so as not to come near a collision. But ‘The Acorn lay 
at a considerable distance from these vessels, from a half to 
three quarters of a mile, and during the whole afternoon 
there was a heavy and blinding snow-storm, so that it was 
only at intervals, ‘when there was a little rele ‘nting of the 
storm, that the vessels could be seen at all. One of the 
Witnesses says, that he saw her two or three times only. 
The most careful observations, under these circumstances, 
could not be wholly relied on. 

And it is further to be observed, that the movements of 
the vessel witnessed by C vaptain Gibkts and the witnesses 
of The Acorn, took place in the afternoon. The drifting, 
by which a collision was threatened, is stated by Nicker- 
son to have been in the evening; and he puts it at so late 
an hour, ten or eleven o’clock, that the events could not be 
the same as those observed by Captain Gibbs. ‘This sup- 
position is, however, not free from difficulty. It is certain, 
that the drifting of The Perkins was to the south, and 
Captain Gibbs says that, when he left at five o’clock, the 
two vessels were nearly in the relative positions they 
occupied on the following Wednesday; so that if the 
observations made from ‘The Acorn are entirely to be re- 
lied on, there must have been some irregular movements 
of the vessels to have brought them together at ten or 
eleven o’clock at night. But even if those observations 
from The Acorn, made from time to time when the vessels 
could be occasionally seen through a blinding snow-storm, 
cannot be entirely relied on for accuracy, and making rea- 
sonable allowance for this, the two accounts, supposing 
them to relate to the same time, are irreconcilable, and we 
are driven to the necessity of supposing them to relate to 
different times; or that the witnesses on one side or the 
other, have wilfully prevaricated. I am unwilling to adopt 
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the latter part of the alternative, and rather conclude that 
both accounts, relating to different hours, may be substan- 
tially true, a supposition which is not wholly improbable. 

The claim of Nickerson to salvage must rest on his own 
testimony. He was the only witness to the service he 
performed ; and, as in all salvage cases, he is admitted, 
from necessity, as witness to support his own libel. His 
testimony is open to all the observations usually made on 
the credit of a voluntary witness swearing for himself, 
with no one to contradict him; and, it was contended 
the argument, to some grains of additional suspicion, from 
what was characterized as a manifest exaggeration of the 
perils of the vessels introduced into his libel. ‘The libel is 
drawn by the proctor, and the libellants in salvage cases 
being often illiterate and ignorant seamen, are not, per- 
haps, always answerable, in the forum of conscience, how- 
ever they may be in law, for every word that is put into 
the libel. There are, perhaps, in this libel some averments 
which we might not to expect to occur to such a man as 
specially important, which have somewhat the look of 
being the promptings of counsel, conversant with the law. 
The libel ought to be a plain, a clear narration of the 
events as they actually occurred, leaving the court to apply 
to them the law, and without interweaving anything like 
the heads of an argument to support the case. ‘These 
circumstances have been forcibly commented on by the 
counsel for the claimants, and though they may deduct 
something from the credit one would wish to give to the 
testimony, they are not enough, in my opinion, to justify 
the imputi ation of a deliberate perversion of the substantial 
truth. And if the libellant’s story is substantially true, I 
think hé is entitled to a salvage compensation from The 
John Perkins for preventing a collision of that vessel with 
The Wyvern. 

But it is contended, that whatever claims the libellant 
might otherwise have had for salvage for his services Sun- 
day night, it was forfeited by his embezzlement afterwards 
of articles from the vessel. He was on board ‘The John 
Perkins several times between Sunday night and Wednes- 
day morning, when her crew returned, and, as he admits, 
took a quadrant and compass and some other articles, and 
carried them on board The Wyvern, because, as he says, 
he thought they would be more safe there. If they were 
taken animo furandi, it would be an absolute forfeiture of 
all claim for salvage. Courts, from considerations of 
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public policy, are in the habit of rewarding salvage services 
with a liberal hand. With this liberality salvors must be 
content. Punctilious honesty is required on their part, 
and the courts will resist every embezzlement with the 
forfeiture of all salvage. ‘The quadrant and other articles 
taken by the libellant, were returned to the master when 
he returned from the shore; nor does there appear any 
intention, on the part of Nickerson, of appropriating them 
to himself. But it is satisfactorily proved, that there were 
a number of articles abstracted from the vessel, which 
were not returned. And it is also in proof, that there 
were a number of other persons on board of her while 
the crew were absent. Some articles were missing, which 
were not taken by Nickerson, which were not returned, 
particularly a mi ittress belonging to the mate. Tam un- 
willing to believe that he appropriated to himself anything 
that he took from the vessel. But Iam not so well satis- 
fied that he took all the care he might, and ought to have 
lone, to prevent plunderage by others; having, as he 
seems to have claimed, the exclusive right of possession. 

Salvors are bound, not only to scrupulous honesty them- 
selves, but while the property is in their custody, they are 
jointly required to employ every reasonable degree of dili- 
gence to prevent it from plunderage by others. Any 
negligence in this respect, if not visited with an entire 
forfeiture of salvage, will be remembered in fixing the 
amount. In the present case, while I acquit Nickerson of 
embezzlement himself, I cannot commend his watehful- 
ness in guarding the property against the dishonesty of 
others; and I regret to be oblige d to take notice of it in 
the award I make. 

With the claim of Nickerson is joined in the libel a 
claim of salvage by the owners of The Wyvern. TI agree 
with the counsel for the claimants of The Perkins, that, as 
there was nothing actually done or which could be done by 
The Wyvern towards saving The Perkins, there can be no 
claim for salv: ige strictly, if that is considered as a com- 
pensation for active service. But I think the owners of 
The Wyvern are entitled to be paid for her anchor and 
cable. It was the cutting of her cable that prevented the 
collision. It is objected, that the loss of the cable and 
anchor was a sacrifice made for the common benefit of 
both vessels, and that if there be any claim, it is one for 
contribution, and as it has been held by the Supreme 
Court, (Cutler v. Reed, 7 How. 729,) that the Admiralty 
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has no jurisdiction over the matter of average, that this 
allegation must be dismissed. ‘This case has been likened 
to that of The Mazourka, decided by the Cireuit Court of 
this Circuit. But there is one circumstance that distin- 
cuishes it from that case. The Perkins was left without 
any men on board, and it was by the acts of the single man 
left on board The Wyvern, that the collision was avoided. 
In the relation of these two vessels to each other, The 
Perkins, being left without a keeper or guard, must be 
considered as in fault. This circumstance would throw 
on her the responsibility of a collision if it had happened, 
and ought therefore to subject her to the sacrifice by which 
it was avoided. It was argued, that no fault can be im- 
puted to her because her crew had been separated from 
her by an overruling necessity, and there being no fault 
in the human agency provided for her safety. none can 
be imputed to the vessel. It is true, that in strictness, 
fault, cu/pa, does involve the idea of a breach or neglect of 
duty by a voluntary agent. But in law, it may be, and is 
applied to inanimate objects, when there is a responsibility 
attached to them. It is familiarly said in cases of collision, 
that it was occasioned by the fault of one of the vessels. 
The term and its legal consequences may, I think, be 
applied to a vessel left in a harbor, or in an open road- 
stead, or thoroughfare, without her crew, under whatever 
circumstances of necessity the crew may be separated 
from her. If damage to another vessel is occasioned by 
her being thus left without a keeper, in strict propriety 
of language, it is rather her misfortune than her fault. 

dut then every vessel, as well as every living agent, must 
bear the consequences of their own misfortunes as well as 
their faults, and it appears to me that the principle applies 
to the present case. 

It may be proper, before dismissing the case, to make 
one additional remark. The libel seems framed on the 
idea that salvors, by giving up the possession of the prop- 
erty, lose their lien upon it for salvage. This is an entirely 
mistaken notion. ‘The lien of a salvor is not, like a com- 
mon law lien, at all dependent on possession. Like other 
maritime liens, it is founded on a jus in re, and may be 
enforced into whosever hands it comes; and if the pos- 
session is lost, the salvors may pursue their remedy against 
the owner by a libel in personam. The Eleanora Charlotte, 
1 Hagg. 156. 
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THE SPEEDWELL. 





The schooner Speedwell, of Plymouth, Captain Cornish, 
had the misfortune to get imprisoned in this field of ice, 
and, after being confined there several days, was, on Sun- 
day, the 17th of February, lying about four miles from the 
shore of Wellfleet, and a few rods northerly from The 
Acorn. During the gale and snow-storm of Sunday, about 
mid-day, the crew of The John Perkins left her for safety, 
f and went on board the Acorn. ‘'l'here they met the crew 
of The Speedwell; and it was determined, after a general 
) consultation between the crews of the three vessels, to leave 
| for the shore. Accordingly, about five o’clock, the whole 


| 


of the crews of The Speedwell and The Perkins, with all 
that of The Acorn, except the mate, and Maher and ‘Troy, 
started for that purpose. 

During the day, The Speedwell and The Acorn were 
both firmly fixed in the ice; but in the early part of the 


; evening, it began to break around both vessels. Their 
condition now became more perilous, and about an hour 
after the crews left, that is, about six o’clock, the mate of 


The Acorn followed them. Maher and Troy now alone 
remained. Near the time when the mate left,—perhaps a 
little before, — The Speedwell became, by the breaking of 
the ice around her, so much disengaged from the firm and 
solid field, that she began to drift, and the wind and cur- 
rent carried her directly towards The Acorn, her stern 
being directed towards the stern of the latter vessel. The 
libellants, seeing that a collision was inevitable, did what 
they could to diminish the danger. For that purpose, they 
put out a fender, so that The Speedwell, instead of striking 
directly on the body of The Acorn, glanced off, and was 
carried along parallel to her side, and thus slowly passed 
her side by side. Some damage, but not to a considerable 
amount, was done to both vessels. But for the services of 
the libellants, that it would have been much greater, can- 
not, I think, admit of doubt. And in this violent tempest, 
enclosed in a vast field of solid ice, and in the midst of 
large broken masses driven by the winds in the small open 
space of sea in which they lay, there was certainly no 
small danger that these two vessels coming in collision, 
with no one on board of either, might both have foundered. 
About an hour after the mate left, and when The Speed- 
well had about passed by The Acorn, with a motion 
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carrying her further in that direction off, the wind became 
so threatening, that the libellants left, intending to go to 
The Wyvern. But in the blinding snow, and the darkness 
of the night, they lost their way, and returned to their own 
vessel. But the ice had now become so broke ‘n, that they 
could not get aboard, and between eight and nine o’clock 
the y set oif for the shore. They reached land about twelve 
o’clock, saw the master and the rest of the cre w, and e: rly 
the next morning returned to their vessel, and remained in 
her until Wednesday, when the crews of all the vessels 
came off, They found The Speedwell had passed The 
Acorn, and lay at a small distance south of her, and both 
vessels now firmly frozen into the ice. Nothing more was 
or could be done by them for the benefit of the Speedwell. 
But for the services they performed Sunday evening, they 
claim, and I think are justly entitled to a compensation. 
What might have been the result, if no one had been on 
board either vessel, cannot be known; but that what was 
done by the libellants essentially contributed to the safety 
of the vessel, it seems to me, cannot be reasonably ques- 
tioned. 


THE ACORN. 


The claim set up in the libel against The Acorn has 
this peculiarity, which distinguishes it from the other libels 
heard in connection with it. It is a claim by part of the 
crew for a salvage compensation for meritorious services 
in rescuing from danger, and saving from damage or de- 
struction, in a time of peril, their own vessel. As a general 
proposition, it is undoubtedly true, that the crew cannot 
entitle themselves to salvage against their own vessel. 
They are bound by their contract to use their utmost ex- 
ertions for her safety, to whatever danger she may be 
exposed, and their wages are the stipulate ‘dl compensation, 
with which they agree to be content for their whole ser- 
vices. ‘This is the general rule, but at the same time there 
are admitted exce ptions. One of these is, when a seaman, 
from whatever misfortune happening to the vessel, has 
been discharged from the obligation of his contract. If he 
afterwards renders valuable services in saving the vessel 
from danger, he is treated as a stranger, and has the same 
rights as any other volunteer. The Blaireau, 2 Cranch, 268, 
is a case of this kind. 

Another exception, of a more equivocal character, is 
this; where a seaman, in a time of great peril and diffi- 
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culty, in a spirit of adventurous and daring gallantry, 
performs services utterly above what could be fairly re- 
quired from the strict and proper obligations of his 
contract, though that may be still subsisting and in force. 
It is true this exception stands quite as ‘much on the 
authority of dicta occasionally thrown out by courts argu- 
endo, as upon any express and well considered decision 
which I feel at liberty to quote as an authority. But I 
had to consider the whole subject in the case of The Dawn, 
Davies’s Reports, 121, where the cases are referred to, 
and I have seen no cause to change the opinion there 
expressed, 

Something of this kind is intimated by Lord Stowell, in 
the case of The Neptune, 1 Hagg. 236, where he describes 
a salvor asa volunteer, who proflers useful services to the 
ship without being under the obligation of any contract, 
In the possible range of circ umstances, he thought a case 
might occur, in w hich one of the crew, without his con- 
nection with the vessel, under his contract, being legally 
dissolved, might, by extraordinary services, ‘entitle himself 
to a salvage remuneration. Abbott on Shipping, 560 and 
617, notes. The only question of real difficulty, I think, 
is whether the facts in proof constitute this a case of that 
kind. For it appears to me that it cannot be fairly ques- 
tioned, that a valuable service was performed by the libel- 
lants in mitigating the danger and damage, if nothing 
more, of the collision with 'The Speedwell on Sunday 
night, after the rest of the crew had left her. 

The general circumstances under which the crews, 
for the safety of their lives, left these vessels, and tempo- 
rarily abandoned them to the mercy of the elements, have 
alres idy been mentioned. But there are some peculiarities 
to this vessel and crew, of which it may be proper to give 
a more particular detail. About five o’clock in the evening, 
when the collected crews had come to a general determi- 
nation to leave for the shore, Captain Gibbs spoke to one 
and another of his crew, and among them to the libellants, 
and asked them if they were going. All except the mate, 
and Maher and Troy, “determined { to go. These three de- 
termined to abide the fate of the ship, and the captain 
determined to remain with them. After all proper precau- 
tions were taken for the temporary safety of the ship, 
Captain Gibbs committed his young son to the care of 
the engineer, and they started for the shore; and it was 
not until after the captain found that his son, from fear, 
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refused to be separated from his parent, that he determined 
to accompany him; a determination which, under the cir- 
cumstances, will hardly be blamed by any one who is a 
parent. The mate and the libellants were now all who 
remained in the vessel; and, about an hour after, the mate, 
alarmed by the increasing danger, followed the rest of the 
crew. Maher and Troy had both been familiarized with 
such dangers, by twelve years’ experience in the seal fish- 
eries, off the stormy and frozen coasts of Newfoundland 
and Labrador. And it was probably their experience and 
familiarity with such scenes that induced them to remain 
by the vessel, when all the rest of the crew fled for the 
safety of their lives; perhaps because their experience 
had taught them that the peril was less formidable than 
it appeared; perhaps because fear, which naturally exag- 
gerates danger, wears off by familiarity with it; and it 
may be from both causes. But the peril at last became 
too formidable for their hardihood, and, about an hour 
after the mate, they left to seek safety in The Wyvern. 
‘ailing to find that, in the darkness of the night, and when 
they returned to their own vessel, finding that by the in- 
creasing violence of the storm, the ice was so broken 
around it that they could not get aboard, nothing remained 
for them but to perish with cold on the ice, or make for 
the shore. They succeeded in reaching it about twelve 
o’clock, and found the master and crew safe in the house 
of Captain Baker, of Wellfleet. There they remained, 
and the house being over-crowded with visitors, spent a 
sleepless night, but had the benefit of a warm fire to dry 
their clothes. Early in the morning, the captain and the 
libellants were on the look-out, and as soon as there was suf- 
ficient light, saw the vessels not far from where they had 
left them. There was considerable conversation in the 
morning, which is reported in the testimony, with respect 
to the measures to be adopted, which does not appear to 
me to be of material importance. ‘The most material facts 
are, that when the master found his vessel was afloat, he 
spoke to the crew and said, somebody must go to her, and 
that if nobody else would, he should gO, though he had 
been badly hurt in his escape over the ice the night before, 
and was really unfit for the attempt. The two libellants 
immediately proffered their services, and, according to my 
recollection, they were the only members of the crew who 
did offer. Immediate ly after breakfast they set out. In- 
deed, I think that from the beginning, they never intended 
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to abandon the vessel, but left from necessity, intending to 
return in the morning if she should then be above water; 
of which, when they first arrived at the. house in the even- 
ing, they expre ssed, and of which, I believe, the master and 
all the ‘crew felt no inconsiderable doubt. They accord- 
ingly did go to the vessel, and remained in her until Wed- 
nesd: ly, W he *n the master and crew returned. 

Ina cal amity such as overtook these vessels, even if of 
such a nature that the master thinks it prudent and proper 
for the safety of life, temporarily to leave the ship, I hold 
it to be quite clear and free from doubt, that the crew are 
not thereby discharged from their contract, and released 
from all their obligations to the vessel, if the abandonment 
is only temporary. When they have escaped to the shore, 
they are still under the command, and bound to obey the 
lawful orders of the captain in all that can be done for the 
interest and safety of the ship, so long as there is any 
reasonable hope of doing anything for her safety, or that 
of her cargo. It is only when the master has finally aban- 
doned the spes recuperandi, that the crew are wholly re- 
leased from the obligations of their contract. How far the 
master on such occasions may have the rightful power to 
select some from his crew and send them on a forlorn 
hope, where he is unwilling to lead himself, need not be 
considered, for no such case is here presented. When it 
was finally determined, Sunday evening, to leave the ves- 
sel, the master did not require any of his crew to remain. 
He left it to their choice, even while he contemplated 
himself to remain. ‘That the vessel was placed in such 
circumstances of danger that the crew might temporarily 
leave her without a desertion of duty, seems to me cannot 
be doubted. Such was the joint and deliberate judgment 
of the masters and crews of these vessels on the spot, and 
has, at the hearing, been fairly and fully admitted. ‘The 
voluntary act of these men, in remaining by the vessel 
in this danger, if they had been able to render no valuable 
service, might have deserved some notice from the owners, 
though perhaps a court might not feel itself authorized to 
award any compe nsation for it in the v ray of extra wages. 
But when it is connected with a valuable service rendered 
to the vessel, which essentially contributed to her safety, if 
rendered under such circumstances, that the court may 
reward them for it, the fact of its being voluntary, ought 
not to diminish their reward. When the master returned, 
he expressed in warm terms his satisfaction with their 
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conduct, and told them that he should recommend to his 
owners to allow them a compensation. 

My opinion is, that the libellants voluntarily remaining 
by the vessel in such dangers, when all the rest of the 
crew left her, and when it is admitted they might have 
done so without any dereliction of duty, may justly be 
considered as an act beyond what was required by the 
fair and just obligations of their contract; and for the 
services which they rendered Sunday night, they are en- 
titled to a reward in the nature of salvage. But that it 
should be equally large and liberal as would be allowed to 
entire strangers for a like service, seems not so clear. 
Notwithstanding the calamity and danger, they were not 
discharged from. their contract, and still owed service to 
the vessel, though not precise sly that which was rendered ; 
and I am inclined to think that the amount should be 
somewhat less than would be allowed to mere strangers. 

C. G. Thomas, for the libellants. 

W. G. Russell, for the claimants. 


Decrees were entered as follows :— 

In the case of The John Perkins, valued with her cargo 
at $7100, but diminishing the amount for the apparent 
neglige nce of tie libellant in his care of the property, 
S600. 

In the case of The Speedwell, valued at $4700,— $1000. 
In the case of The Acorn, valued at $20,000,— § 1000, 


In respect to costs, his Honor remarked, that the libels 
seemed to be brought precipitately ; but as it appeared that 
there would have been, in fact, very little chance of a com- 
promise, costs were allowed against the claimants. 
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ComMMONWEALTH Uv. TUCKERMAN. 


Rev. St. ch. 133, § 10, provides that in any prosecution for the offence of 
embezzling the money, bank-notes, checks, drafis, bills of exchange, or 
other securities fur money, of any person, by aclerk, agent, or servant 
of such person, it shall be sufficient to allege generally, in the indiet- 
ment, an embezzlement of money to a certain amount, without specifying 
any particulars of such embezzlement, and on the trial, evidence may be 
given of any such embezzlement, committed within six months next after 
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the time stated in the indictment; and it shall be sufficient to maintain 
the charge in the indictment, and shall not be deemed a variance, if it 
shill be found that any money, bank-note, &ec., of whatever amount, was 
fraudulently, &e. . 

Held, that on a count under this section, alleging an embezzlement of 
$ 5000, only one act of embezzlement, whether of money or securities 
for money, can be given in evidence 

Held, also, that the treasurer of a railroad company is not a clerk, agent, 
or servant within the meaning of this section. 


Tue facts of this case appear sufficiently in the opinion. 
The case was argued before the full bench (consisting of 
the same justices who compose the Superior Court of 
Suflolk County) by R. Choate and J. A. Bolles, for the de- 
fendant; and G. W. Cooley (District Attorney), and A. O. 
Brewster (Assistant District Attorney), for the Common- 
wealth. 

Assorrt, J.— This is an indictment against the defend- 
ant for embezzling the money, or securities for the money, 
of the Eastern Railroad Corporation. There are seven 
counts, six of which allege certain specific acts of embez- 
zlement of coin, bank-bills, &c.; the seventh is framed 
under the tenth section of the 13d chapter of the Revised 
Statutes, and charges generally an embezzlement of five 
thousand dollars in money, without giving any particular 
description of the kind of money alleged to have been taken. 
Before the case came on for tri: al, the government’s attorne y; 
by order of court, filed a spec ification of the particular acts 
which be should rely upon; by which he claims, under the 
seventh count, to give evidence of four distinct acts of em- 
bezzlement of bank-bills and gold coins. When the case 

‘ame up for trial, the defendant moved the court that the 
government should be restricted under that count to the 
proof of a single act of embezzlement, and not be allowed 
to prove or rely upon any other act for the purpose of 
establishing the charge contained in it. This motion was 
resisted by the government, and the presiding judge being 
of opinion that the questions raised were both so important 
and doubtful as to make it desirable that they should be 
more carefully considered than they could be from the 
necessity of the case, in the course of a jury trial, ordered, 
both parties consenting thereto, that the questions raised 
under the indictment and motion should be argued before 
the whole court. This has been done, and the court having 
fully considered the very able and elaborate arguments of 
the counsel on both sides, have come to a conclusion, 
which will be now announced, in order that both parties 
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may regulate themselves accordingly in their preparations 
for trial. 

Four distinet objections have been urged by the defen- 
dant’s counsel against the course proposed to be pursued 
by the government, and if either is sustained, it would be 
fatal to and decisive of the claim on the part of the prose- 
cution to the extent to which it is made, 

First. It is urged that the government cannot avail 
themselves of the provisions of the tenth section of the 
133d chapter of the Revised Statutes, because that section 
is not applicable to any one embezzling the property of 
corporations, but only to the “ clerks, servants, and agents” 
of natural persons. 

Secondly. 'That, even if that section is held to extend to 
corporations, but a single act of embezzlement can be put 
in evidence under the count in question. 

Thirdly. It being admitted as well as claimed in the speci- 
fication, that the defendant was the treasurer of the Eastern 
Railroad Corporation, and received the money alleged to 
be embezzled, in that capacity, the section in question is 
not applicable to his case, as it only applies in terms, to 
“clerks, servants or agents,” and not to “ ofhcers.” 

Fourthly. That the whole section is clearly unconstitu- 
tional, and in direct conflict with the twelfth article of the 
Bill of Rights, which provides, that “no one shall be held 
to answer to any crime or offence, until the same is fully 
and plainly, substantially and formally described to him,” 
in this, that it provides for a description of property embez- 
zled entirely insufficient and uncertain, and also that it 
expressly permits a person to be charged with the embez- 
zlement of money, in the indictment, and convicted under 
such a charge of taking a bond or any other security for 
money; the claim being, that in both particulars it entirely 
dispenses with the full, plain, substantial and formal de- 
scription required in all indictments by the highest law, 
the Constitution itself. ‘These objections are certainly most 
important, not only in the consideration of this particular 
case, but also in the application of the law generally to an 
offence, which unfortunately has of late become quite too 
common. We propose to consider the objections, not 
precisely in the order in which they have just been stated, 
but to take up the second and third first, and then the first, 
and last. 

The claim made by the prosecution is, that by virtue of 
the provisions of the 133d chapter of the Revised Statutes, 

VOL. IX. NO. 1X.— NEW SERIES. 43 4 


















506 Municipal Court of Boston. 


under a single count alleging a single act of embezzlement 
of money, any number of distinct embezzlements commit- 
ted within six months after the time stated in the indict- 
ment, may be proved in support of it. It is stated, that 
such has been the construction heretofore put upon the 
section in question, and certainly, such was the ruling of 
the Court of Common Pleas, in Commonwealth v. Wyman, 
8 Met. 254. The statement of such a claim is somewhat 
startling to one accustomed to the certainty, which the law 
usually very properly requires in criminal pleadings; and 
undoubtedly, if sustained, works a great change in the well 
established rules and principles applicable to that depart- 
ment of the law. Let the grounds upon which this con- 
struction is based, and the results to which its adoption 
would lead, be examined. ‘The first criticism that strikes 
us, is this, that the section in question does not, on the 
face of it, purport to alter in any respect the definition of 
the crime of embezzlement or its punishment, but only 
to regulate the form of allegation and pleading on the part 
of the prosecution. Both the crime and punishment are 
left untouched by this section. But if the construction 
claimed by the government is to prevail, it necessarily 
follows, that any number of separate distinct crimes com- 
mitted within the term of six months, entirely disconnected 
with each other, and for each of which the law provides a 
separate punishment, and nowhere regards in the nature 
of a continuing offence, must be consolidated, and all 
punished as one act, instead of each severally. ‘That such 
a result must follow is quite apparent. ‘The prisoner being 
indicted in this form, the government can prove any and 
all acts of which he has been guilty, for six months; and 
if the jury are satisfied of the truth of any one or of all 
the charges thus made, they must convict. Of course the 
judgment would be a good bar to all acts within the speci- 
fied time, as we could not inquire whetber the jury con- 
victed on one, or all, or less than all, the various acts put 
in proof before them. It is clear, then, there could be but 
one conviction and one punishment for any number of 
crimes of this character, committed against the same 
person within six months, although the law establishing 
the offence provides a separate punishment for each act. 
What tends to make this result more retnarkable, is the 
fact, that the construction contended for would give the 
entire discretion to the grand jury and prosecuting officer, 
as they should elect to adopt one form of pleading rather 
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than another, to try each act separately, or any number 
together, which would result in the same punishment for 
all the acts, however large in number, as the law had pro- 
vided for each severally. It ‘would be practically clothing 
the grand jury and prosecuting officer with a most extended 
discretion in the punishment to be imposed for this kind 
of offence, a result we apprehend not intended by the 
legislature. 

And in this connection it might well be claimed, for it 
certainly would be true, that another very carefully guarded 
principle of the criminal law would be entirely disregarded. 
No person can be tried for a felony except upon a com- 
plaint, or on an indictment, both of which must be equally 
under oath, the one of the prosecutor, and the other of the 
grand jury. This is indispensable in all cases of trial for 
felonies. It is quite clear that an indictment may be found 
upon the evidence of one act of embezzlement alone, and 
the prisoner may be put to trial and convicted upon 
another distinct act, which has never been examined by the 
grand jury, if under this form of allegation the claim of 
the prosecution is sustained. Certainly it would not only 
be unheard of, but in contravention of all well established 
principles, to permit a prisoner to be thus tried and con- 
victed on another and distinct offence, from that upon 
which he was indicted. 

But there would be a still greater evil, as far as the 
accused was concerned, and a still greater innovation upon 
the principles both of the common law and those estab- 
lished by the Bill of Rights, by adopting the construction 
contended for by the government. Perhaps the most im- 
portant principle of criminal pleading is this, that the 
charge of crime upon which the subject is tried, must be 
certain, plain, clear and distinct, so that he may know and 
prepare for what he has to answer, and also that the judg- 
ment rendered shall of itself tell what has been passed 
upon and settled. So is the common law, and so speaks 
the Bill of Rights. ‘The charge must be certain; alleging 
any fact in the alternative, or in a process upon which a 
prisoner is tried, a charge that there is good cause to suspect, 
instead of making it direct and positive, would be clearly 
defective, because not sufficiently certain. Commonwealth v. 
Phillips, 16 Pick. 213. How then can it be claimed, with 
any propriety, that the charge of one act of embezzlement 
is a clear, certain, plain and substantial description of fifty 
separate acts committed within six months, with nothing 
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to point out to the prisoner, whether the government would 
rely at his trial upon one or all, or if less than all, which 
particular acts? How could he know from the only charge 
provided for, to wit, the complaint or indictment, against 
what he is to defend; or how can he be said to have that 
full, plain, substantial and formal description, guaranteed 
to him by the highest law? It would be difficult to answer 
the objection, that this provision was in direct conflict with 
a most important article of the Bill of Rights, if the con- 
struction contended for by the government was to prevail. 
The accused would receive none of that certainty of infor- 
mation from the indictment, to which he is entitled by law. 
He is called by the charge against him to answer to a 
single act, constituted an offence by statute, and he must 
be prepared to meet any number of acts of the same char- 
acter, each of which, if proved, is a separate crime; and 
this, too, without having any means of knowing before 
the trial, which will be urged against him. The answer 
suggested, that the court will order the prosecutor to 
furnish a specification, is entirely unsatisfactory ; such 
specification is no part of the record charge provided for 
by law, on which the prisoner is to be acquitted or con- 
victed, it is not under the oath of any person, and is a 
matter of discretion with the court whether they will order 
it or not. The full, clear, plain, substantial and formal 
description of the offence is a matter of right, and does 
not depend upon the discretion of the court, but is put 
beyond the control even of the legislature. ‘To say that 
such a charge, with such a rule of evidence applicable to 
it, described to the prisoner fully and plainly, substantially 
and formally the offence he is holden to answer to, would 
be a monstrous perversion of terms, and would practically 
deprive bim of the rights and benefits guaranteed to all 
by the Bill of Rights. If it was entirely clear that the 
legislature intended such a result, it would be equally cer- 
tain that such intention was unconstitutional, and so could 
not be carried into effect. 

But on a careful examination of the section in question, 
we are satisfied that the law-making power never intended 
such a result, and that the construction claimed by the 
government cannot be sustained either by the terms or 
the spirit of the provisions under consideration. That 
section, we apprehend, was made for the sole purpose of 
relaxing so far the rules of criminal law, in reference to 
the description of the property taken, as to permit the 
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very general allegation of money to cover not only coin 
and bank-bills, but also all securities for money, so that 
there should be no danger of a variance between the alle- 
gations and proofs in that respect; and not for the purpose 
of permitting any number of separate, distinct crimes being 
put in evidence under a single count, containing a charge 
of a single criminal act only. The section begins in a 
manner evidently referring to a single act; “in any prose- 
cution for the offence of embezzling the money, bank-notes,” 
&c., and its future provisions do not lead us to suppose 
that it was meant to enlarge the number of acts; “it shall 
be sufficient to allege generally in the indictment, an 
embezzlement of money, without specifying any particulars 
of such embezzlement; and on the trial, evidence may be 
given of any such embezzlement,” that is, of any single act, 
not of many, “committed within six months,” &c., and 
“it shall not be deemed a variance, if it shall be proved,” 
&e. ‘The whole of the section, both in letter and spirit, 
has relation to, and provides for, a relaxation of the strict- 
ness of legal rules in reference to the description of the 
subject of the embezzlement, in order to prevent objections 
arising from a variance between proofs and allegations, 
and contains nothing which can by any fair criticism be 
made to support the construction claimed by the prosecu- 
tion. 

But there is still another reason, quite sufficient to show that 
no such result was intended by the legislature. ‘The section 
in question, purports to be a revision of the second section 
of the 186th chapter of the Acts of 1834. On referring to 
the second section of that act, we find that it provides in 
the first place, for charging in the indictment, three distinct 
acts of embezzlement, which have been committed against 
the same master in six months; and in the second place, 
“that in such indictment it shall be sufficient to allege the 
embezzlement to be of money, and that allegation shall be 
sustained, so far as regards the description of the property, 
if the offender shall be proved to have embezzled any 
amount, although the species of coin or valuable security, 
&ec., of which such amount was composed, shall not be 
proved.” In that statute there are two separate and dis- 
tinct provisions; the first authorizing the government to 
allege and prove three distinct acts, not to allege one, and 
prove /hree; and the second, having reference only to the 
description of the property taken, in charging the three 
acts, and providing against a variance between the proofs 
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and allegations. In the revision of this section, the first 
provision, as to the number of acts of embezzlement that 
might be alleged and proved, in one indictment, is entirely 
omitted, and the second only is retained, in reference to 
the description of the embezzled property, and which pro- 
vides against a variance between what is proved and what 
is alleged. On an examination of the original section 
together with its revision, we think no one will fail to 
come to such a conclusion; for it can hardly be supposed 
that where the first statute only permitted three acts either 
to be alleged or proved in one indictment, the revision 
intended to permit any number to be proved under a 
charge of a single act alone. Certainly, to warrant any 
such conclusion, it would require a much more direct, 
clear and precise statement of it, than is contained in the 
revised act. The result of a careful examination of the 
whole subject is, that the claim of the government upon 
this point of the case cannot be allowed, but that they 
must be restricted, under the seventh count in the indict- 
ment, to a single act of embezzlement. 

The third objection made by the defendant, that the pro- 
visions of the tenth section of the 133d chapter of the Revised 
Statutes are not applicable to him, because it is alleged that 
he received and became possessed of the money claimed to 
have been embezzled by him in his capacity of treasurer 
of the Eastern Railroad Corporation, and not as “clerk, 
servant or agent,’ must also be sustained. ‘To whatever 
conclusion we might have arrived, if this had been a new 
and open question, we certainly feel ourselves bound by 
the clearly expressed opinion of the Supreme Court, in 
Commonwealth v. Wyman, 8 Met. 254. It is there very 
explicitly said by the court, that even if the section under 
consideration should be held to extend to corporations, still 
it could only be applicable to the “clerks, servants and 
agents” of such corporations, and not to “officers,” as 
such, unless, in addition to their official relation, they were 
also clothed with an agency, which relation must be estab- 
lished by evidence, before any acts could be put in proof 
under that section. ‘This seems to be decisive of the 
question in this case; the point is, in fact, decided by 
authority which we cannot disregard. Indeed, without 
the aid of this decision, we should be strongly inclined to 
the same conclusion. ‘The fact that the section under con- 
sideration only uses the terms “clerk, servant or agent,” 
and that the 29th section of the 126th chapter, which de- 
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fines the crime of embezzlement and establishes its pun- 
ishment, both where the property taken belongs to natural 
persons and corporations, very carefully provides for the 
case of embezzlement by an “ officer,” as well as a cle rk, 
servant or agent of a corporation, pretty clearly shows 
that “officers” we re not intended to be included under 
the term “agents.” If a reason was required for this 
distinction in reference to the officers of corporations, it 
could be urged, with a show of plausibility certainly, that 
such are the safeguards provided by law, the different 
officers being intended to act as a check upon each other, 
that it might well be presumed there would never arise 
any difficulty in proving all the facts necessary to establish 
an embezzlement by any officer of a corporation, provided 
the directors and other officers but attended to their duty 
with a reasonable degree of fidelity and diligence. 

The two objections of the defendant just considered 
being sustained, it would seem to be unnecessary to 
decide the other two. Apparently it would be quite suffi- 
cient for this case to hold that, in the first place, but a 
single act of embezzlement could be put in evidence under 
the count in question; and, secondly, that the government, 
under the admitted facts, cannot avail themselves of that 
count at all; without discussing the abstract question of 
the constitutionality of the provisions in question, or whe- 
ther they were or were not applicable to corporations, 
There are certainly very weighty and controlling argu- 
ments upon both these points, to be met and overcoine by 
the prosecution. From the consideration we have given 
the subject, however, we should be inclined to rule against 
the defe adant for the purposes of the trial, if it became 
necessary, to pass upon either point, and in case of a 
conviction, report the case to the — Court, as pro- 
vided in the Revised Statues, chap. 158, § 12, upon the 
ground, that the questions were both so important and 
doubtful as to require, in our judgment, the decision of 
that tribunal. Upon the first point, certainly, the Supreme 
Court in the case of Commonwealth v. Wyman, already 
cited, raised the question, and left it undecided; they cer- 
tainly considered it both important and doubtful, and after 
thus raising a doubt without dispelling it, there would 
seem to be a great propriety in sending that question to 
them to be disposed of. ‘The last objection involves the 
constitutionality of a law, which has been acted upon for 
more than twenty years without question, as far as we 
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know, up to this time; we think it therefore eminently 
proper to give that direction to it, which would speedily 
procure an authoritative decision from the highest judicial 
tribunal. The statute just referred to, clearly contemplates 
cases where the court may rule against the prisoner upon 
a question of law, although they may be in great doubt; 
and we think, from the importance of these questions, and 
the uncertainty in which they are involved, they require 
the decision of the Supreme Court; and it would there- 
fore be our duty to give them that direction, if necessary 
to rule upon them in the course of the trial. 





Notes of Recent English Cases. 


House of Lords. July 2A. 
Saver v. BRaDLey. 
Will — Construction — Nearest of kin in the male line. 


A testator, by his codicil, directed that a large part of his prop- 
erty should accumulate for twenty-one years after his death, and 
‘be disposed of towards my then nearest of kin in the male line 
in preference to the female line, under the conditions and restric- 
tions set forth in my will,”’ which were, that the inheritor should 
assume the testator’s name and arms. The testator was never 
married, nor were either of his brothers; two of his sisters were 
married, and one of them had children; this was the state of the 
family when the will and codicil were made, and when the testator 
died. At the end of the twenty-one years, one of his married 
sisters was alive, and children of the other sister, but both his 
brothers had died without issue. In a grant of armorial bearings 
made to him after the date of his will, but before that of his 
codicil, the provision, recited to have been made at his request, 
was, that they were to be borne “ by the other descendants of his 
late father.” A bill was brought to ascertain who answered the 
description of nearest of kin in the male line, one of the parties, 
the present appellant, being the first cousin of the testator, the son 
of an uncle, and therefore tracing wholly through males, but not 
through the intestate’s father. 

Held, in conformity with the opinion of the judges and affirming 
the decisions below, that the surviving sister was entitled rather 
than the appellant, for he was not next of kin in any recognized 
sense of these terms. 

It would seem, that this case did not necessarily decide the ques- 
tion between the sister and the eldest son of the deceased sister. 
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Court of Appeal in Chancery. August 2. 
Winpbus v. WINDvs. 


Will — Residuary legatee— Rule in favor of heir at law. 


The words “ legacy ” and * residuary legatee,”’ primd facie, refer 
to personal estate only, and will be so construed, unless there be 
some reason deducible from the context for a different interpreta- 
tion. 

A testator, after making several pecuniary bequests, one of which 
was to his third son E., gave all his freehold, copyhold, and leasehold 
messuages or tenements, hereditaments and premises to his eldest 
son T. and his second son A., as tenants in common, in fee; and 
he gave all the rest, residue and remainder of his personal estate, 
of every kind, to his said sons, equally to be divided between 
them ; and appointed them, with his nephew B., his executors. 

T. died in the life-time of the testator, without issue, and intes- 
tate. Some years afier, testator made a codicil, and appointed his 
son E., (now the second son,) executor in the stead and place of 
T., and one of his daughters instead of his nephew B.; and added, 
*] do also revoke the legacies to my aforesaid two sons, A. and E., 
and do appoint them re siduary legatees, share and share alike.” 

Held, by the Lord Chancellor, “and Turner, L. J., affirming the 
decision of the M. R., (Knight Bruce, L. J., dissentiente,) that 
these words did not affect the lapsed moiety of the freehold and 
copyhold estates, but that this went to A., as heir at law. 


July 18. Tue Newry anp Enniskitten Ratbway Company v, 
Tue Usster Raitway Company. 


Arlatration — Statute. 


An Act of Parliament enacted that the expense of altering the 
guage of a railway should be borne by the plaintiffs and certain 
other railway companies, in the proportion to be awarded by the 
Board of Trade. The Railway Commissioners were, by a subse- 
quent statute, substituted for the Board of Trade. The guage was 
altered, and the Commissioners sent their officer to inquire and 
report, which he did, without having heard the plaintiffs, who, 
however, sent a memorial to the Commissioners, stating their 
objections to the recommendations of the report. ‘The Commis- 
siouers awarded in accordance with the report, and the plaintiffs 
filed this bill to set aside the award. 

Held, by Turner, L. J., affirming the decision of Stuart, V.C., 
that the Court of Chancery had no power to review the decision of 
the Railway Commissioners, whose office was not that of mere 
arbitrators, but quasi judicial. 
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July 16. Hornor v. Hearn. 


Charge — Release — Estoppel in equity. 


A person entitled to a legacy charged upon the testator’s real 
estate, received from the executor, who was the devisee of the 
real estate, a promissory note for the amount of the legacy. The 
legatee subsequently, at the request of the executor, and to enable 
him to borrow money upon the land, executed a deed, reciting 
payment of the legacy, and purporting to release the executor and 
the real and personal estate of the testator therefrom. The legacy 
remained unpaid, and no interest was paid thereon or on the note 
for twelve years. On a bill filed by the executor of the legatce 
against said exccutor and devisee, — 

Held, that, as between these parties, the legacy still remained a 
charge upon the land. 


July 23. Tompson v. Fincn. 


Trustee, liability of for co-trustee— Breach of trust by solicitor. 


A. and B. were trustees under a settlement, and when the fund 
became payable, gave a joint receipt for it; but B., who was a 
solicitor, actually received the fund, and lent it on insufficient 
security, so that it was lost. There was no proof that A. had 
actual knowledge of the investment. B. was afterwards discharged 
under the Insolvent Debtors’ Act, and inserted the amount of the 
trust fund in his schedule as a debt to A, his co-trustee. In a bill 
by the cestui que trust against A. and B., — 

Held, that A. must make the fund good. But that B. was pro- 
tected by his discharge. 

The court ordered a rule to be served on B., to show cause why 
his name should not be struck off the roll of solicitors. 


Rolls’ Court. 


Pearce v. PEARCE. 
Trusts — Trustee de son tort. 


A retiring trustee transferred stock into the name of A., the 
proposed new trustee, who took the trust merely out of friendship, 
and was ignorant of the provisions of the settlement, and whose 
appointment was never duly completed, but who sold out the stock 
and allowed the cestuis que trust (the plaintiff and her husband) 
to invest the proceeds in a manner unauthorized by the setilement, 
and they were lost. There was no proof that the plaintiff intended 
to spend or dissipate the money. 

Held, that A. must make good the fund. 
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Court of Appeal in Chancery. 
Dresser v. Hoare. 


Principal and agent — Notice of adverse claim. 


The plaintiff, a merchant of London, sold on a del credere com- 
mission for N., a merchant jn Sweden, three cargoes of timber, 
not yet arrived in England, but at prices fixed by N , who drew 
on the plaintiff for a part of the amount. Plaintiff also paid 
freight, and other sums on account of the timber, N. sent only 
two cargoes, and these he consigned to the defendants, with in- 
structions to deliver the bills of lading to the plaintiff, on his 
accepting a certain draft for the balance as claimed by N., and 
signing an incorrect account and an acknowledgment that all the 
cargoes had been delivered. The plaintiff refused to perform the 
conditions, and notified the defendants that he claimed the bills of 
lading. He afterwards borrowed these, and kept them, and ac- 
cepted the draft, but at the same time caused an attachment to be 
served upon the funds of N. in the defendants’ hands. 

The defendants negotiated the draft, and the plaintiff paid it at 
maturity to the indorsee. ‘The defendants had accepted drafts of 
N. to the amount of the plaintiff's acceptance, while the negotia- 
tion with the plaintiff was pending; they afterwards brought an 
action at law against him for the bills of lading; and this suit in 
equity was brought to enjoin that action. 

Held, that the defendant was bound by the notice given him of 
the plaintiff’s rights, and, to the extent of the proceeds received 
from the plaintiff's acceptance, must muke good to him any 
balance of account which might be found due from N. in settle- 
ment of the transaction respecting the three cargoes. The question 
whether he could claim for a general balance being reserved. 

The improper mode of obtaining the bills of lading, only affected 
the question of costs, 


V. C. Stuart’s Court. July 11. 


Situ v. SPENCER. 


Will — Construction — Dower in eyuitable estate. 


Testatrix devised a freehold estate in trust, the income to accu- 
mulate until A. should reach twenty-one years, and then in trust 
for him, his heirs and assigns; but if he should leave no children, 
then in trust for B. in like manner; and if B. left no children, to 
other parties in fee. 

Held, that A.’s widow was entitled to dower under St. 3 and 4 
Will. 4, c. 105, which provides, that “ where the husband shall die 
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Or 


beneficially entitled to any land, for an interest that shall be an 
estate of inheritance in possession,” his widow shall have dower, 
For this was an equitable estate of inheritance in A., defeasible by 
his dying without issue. 


Nov. 20. Smitrn v. Lakeman. 


Contempt of court — Threatening letter sent by one party in a suit to the 
other. 


This suit was for the settlement of complicated accounts, and 
while it was pending, the plaintiff sent an anonymous letter to the 
defendant, threatening a prosecution for swindling, perjury and 
forgery, if the suit were proceeded with on the defendant's be- 
half. 

On motion by the defendant, the plaintiff having expressed no 
contrition, the Vice Chancellor committed him for contempt of 
court. Lechmere Charlton’s case, 2 M. & C. 316, was cited by 
the court. 


V. C. Kindersley’s Court. July and November. 


Witton v. CoLvin. 


Settlement — Covenant to convey after acquired property. 


A marriage settlement contained a covenant that all the estate 
and effects, of what nature or kind soever, which the intended wife 
should at any time during the coverture become seized, possessed 
of or entitled to, should be considered separate estate, and be con- 
veyed and assured upon the trusts of the settlement. 

Held, not to extend to personal property to which the wife was, 
at the date of the settlement, absolutely entitled in possession under 
her father’s will, the father’s estate being in the course of settle- 
ment, and no actual arrangement of his affairs being made for 
several years after. 


June 6, and July 14. Cockere.t v. CockereELt. 


Domicil — Legacy duty. 


An English born subject, who was an officer on half-pay in the 
British navy, went to India in 1829, and entered into business as a 
merchant, married in India in 1830, and died there in 183%, 
During his whole stay, he from time to time applied for and ob- 
tained leave of absence from the Admiralty, and drew his half-pay, 
which he could not have drawn if absent without leave. It was 
not shown that he owned any real estate in England. 

Held, that he was domiciled in India at the time of his death, 
and therefore his property was not liable to legacy duty. 
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Barnes v. Grant. 
Will — Construction — Trust created by what words. 


A testator gave his wife all his property, of every kind, “ under 
the firm conviction that she will dispose of and manage the same 
for the benefit of our children.” 

Held, that the wife took only as trustee for the children, and 


had no beneficial interest. 
Nov. 19. BANNERMAN v. CLARKE. 


Specific performance — Delay by unavoidable event. 


By a contract for the conveyance of a freehold estate, it was 
provided, that if from any cause the purchase should not be com- 
pleted on the day fixed by the contract, the purchaser should pay 
five per cent. interest on the purchase money. The purchaser 
was ready, but the vendor died two days before the time fixed for 
completion, leaving his estates to an infant, whereby delay was 
occasioned, and a suit rendered necessary. 

Held, that the purchaser must pay interest. 

No costs were allowed to either party. 


Queen’s Bench (Ireland). May 27 and 29. 
M Cracken v. DarGan. 


Default of plaintiff a bar to an action for negligence. 


In an action for negligence brought by the plaintiff, a workman 
in the defendant’s factory, it was alleged that the injury resulted 
by reason of the machinery not being fenced and protected pur- 
suant to a statute on that subject. Plea, that the defendant under- 
took to put a strap upon a certain drum by hand, which was 
contrary to a rule of the factory well known to the defendant, and 
contrary to an express command, whereby, &c. 

Held, a good bar, as at common law, although the action was on 
a statute, 


(England.) Nov. 8. Pybus v. Gisps. 


Bond to discharge duties of office — Extinguishment hy alteration of duties. 


A., being appointed assistant bailiff of a county court under an 
act of parliament, gave a bond, with sureties, conditioned to per- 
form faithfully the duties of the office, duly to execute warrants 
and summonses, to conform to the rules of practice then made or 
thereatier to be made, to take only the fees specified in schedule 
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D, of the act, and to indemnify the high bailiff from any loss 
resulting from his misconduct or neglect. By subsequent statutes, 
the jurisdiction of the court and the duties of assistant bailiff were 
much enlarged, the fees were altered, and these officers were 
authorized to make sales on execution, which, when the bond was 
given, they could only do through the medium of a sworn broker. 

Held, that the nature of the office was so materially changed, 
that the bond was extinguished, 


Common Bench. Nov. 4. 
Warp v. Stewart. 


Contract — Construction of mercantile phrases. 


The plaintiff went to the coast of Africa to purchase goods for 
the defendants, und was to have a commission on the net proceeds 
of the return cargoes, but not on any not actually received, nor 
‘“‘on any wet, dirty or unmerchantable palm oil.” Some of the 
oil, on which a commission was claimed in this action, had a 
very small quantity of water in it, but was merchantable, and was 
sold at a trifling deduction in price, which was made to allow for 
weight, and not for any deterioration of quality. It was given in 
evidence, that any amount of water in palm oil made it ‘ wet.” - 

Held, that the jury were rightly instructed, that if the oil was 
either wet or dirty, the plaintiff could not recover. 


Nov. 7. AtTwoop v. Emery. 


Contract —‘* As soon as possible.”’ 


The defendant, on the 30th Nov. 1855, wrote to the plaintiffs 
to send him some iron hoops as soon as possible. They were not 
sent till 30th January following. 

Held, that the words “‘as soon as possible” must be construed 
with regard to the circumstances of the plaintiffs, and that they 
were not bound to lay aside all their other work, nor to procure 
the hoops from other persons. 

Per Williams, J. It seems one would not be justified in accept- 
ing such an order, if his engagements were such that he could not 
perform it within a reasonable time. 


Admiralty Court. August 8. 
Tue Giascow. 


Sale of ship by master. 


If the master of a British ship sell the ship in a foreign port, the 
burden of proof is upon the purchaser to show the validity of the’ 
sale. Where it appeared that the vessel was at Savannah and 
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entirely unseaworthy, and the master without funds; that the owner 
refused to open a credit, and directed the master to raise money by 
bottomry, which proved to be ‘impossible ; that the cost of repairs 
would exceed the value of the vessel when repaired ; — : 

Held, the master was justified in selling without waiting to write 
again to the owner in Scotland. 

The learned judge (Dr. Lushington) added: “The ship has 
been detained a great length of time (not having been bailed) ; I 
must give demurrage and costs.” 


Prerogative Court. July 19, and August 4. 
Norton v. Bazett. 


Altestation of will — Presence of testator. 


The will in question was attested by two clerks in a room ad- 
joining that where the testator had been sitting, with the door wide 
open. ‘There was no evidence to show that the testator changed 
his position so as to see the attestation, though he might easily 
have done so by walking a few feet, and he was standing when 
the will was carried back to him. 

Held, insufficient attestation under the 9th section of the Wills’ 
Act, which requires the witnesses to subscribe in the presence of 
the testator. 


Aug. 16. Bremer v. FREEMAN. 


Conflict of laws — Domicil, how acquired in France, and its effect. 


An Englishwoman resided fifteen years in Paris, without intend- 
ing to remove thence, and died there, having, during such residence, 
made a will in the English form, leaving her property, nearly all of 
which was in England, to English legatees, and appointing English 
executors, 

Held, that she had acquired, de facto, and according to the law 
of nations, a French domicil, and that the question of succession 
must therefore be decided by French law. 

But that by the French law persons so domiciled, w ‘hout the 
authorization of the French government, (which was wanting in this 
case,) and leaving no French family, were to be considered as 
aliens, and the succession to their personal property was to be 
determined according to the law of their former domicil. The will 
was therefore admitted to probate. 


In looking over the reports which appear in the English law journals, 
and which daguerreotype, as it were, the proceedings of the couris, we 
meet with many incide. tal notices of the mode in which professional con- 
duct is regulated by the bench and the bar in a country where they stil] 
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preserve the rule that a lawyer is a high officer of court, and must be 
above suspiciun. We give here two specimens, ove of which contains a 
part of the animadversions of the bench upon a delinquent solicitor ; and 
the other the pardon of a repentant one. ‘They are both from that excel- 
lent periodical, the Law Times. 


In the course of the argument of THomrson v. Fincn, (ante, p. 514,) 
the following conversation occurred : — 


Lord Justice Knicnr Bruce.— Who appears for Mr. Hay- 
ward ? 

Follett. — No one appears. 

Lord Justice Knignt Bruce. — Have you served him ? 

Follett. — Yes. He is not charged by the decree. 

Palmer. — He is a bankrupt; and if my friends wish to get 
him charged, they are most truly welcome to any benefit they can 
get against him. [The counsel proceeded to state the terms of 
the trust and the appointments. ] 

Lord Justice Knigut Bruce. —I suppose Mr. Hayward had all 
the money, and the object of this suit is to charge Mr. Finch with 
the debt. 

Palmer. — That is a very accurate statement of the case. 

Follett. — He was a sol citor at Dartford. 

Lord Justice Knignt Bruce. — And Finch trusted him. 

Palmer. — Everybody trusted him. Finch was not aware that 
the money was in Hayward’s hands under any other circumstances 
than which it ought to have been. The interest was paid to this 
lady. 

Lord Justice Turner. — When did the interest stop ? 

Palmer.— To the best of my recollection in Nov. 1850. 

Lord Justice Knigat Bruce.— Was there any mortgage or 
security taken in the joint names of Hayward and Finch ? 

Palmer.— No; no security which could in any sense be con- 
sidered as appropriate to this particular fund. Mr. Hayward made 
a declaration of trust as to part of the general security. 

Lord Justice Knicut Bruce.— But no security was made by 
Hayward. 

Shebbeare. — Never, never. 

Lord Justice Knicut Bruce. — At this time was Hayward still 
in practice in Dartford ? 

Follett. — Yes. 

Lord Justice Knigut Bruce. — Is he so still ? 

Follett. — Yes; in large practice. 

Lord Justice Knicut Bruce. — Large practice ! 

Follett. — Yes. 

Lord Justice Knicut Bruce. — Then why does not he pay the 
money ? 

Follett. —That is what we want to know. 

Lord Justice Knicut Bruce. — Were not the assignees under 
his insolvency parties to the record ? 




















Notes of Recent English Cases. O21 


Palmer. — We asked in the bill whether they wished it, and 
they state distinctly in their answer that they do not require to 
be. 

Lord Justice Knicnt Bruce. — Liberty is given by the decree 
to prove under the insolvency ; of course that would not bind the 


assignees. 
Palmer. — Finch has been inserted in the bankrupt’s schedule 


as a creditor for this very sum. 

Lord Justice Knigur Bruce. — If Finch is inserted in Mr. Hay- 
ward’s schedule as a creditor, of course that would not affect this 
decree. Isee Mr. Hayward is clerk to the Co. C., clerk to her 
Majesty’s Commissioners of Sewers, and clerk to the local board 
of health — why does not he pay ? 

Follett. —This decree does not go on to charge him with the 
debt. 

Lord Justice Knicgut Bruce.— A gentleman who occupies 
those positions ought to pay. Does he appear ? 

Palmer.—1 am told that he does not. Your Lordship will be 
good enough to observe that one of the grounds of appeal is, the 
decree does not charge him with the repayment of the money. 

Lord Justice Knicut Bruce. — He has taken the benefit of the 
Insolvent Act. 

Follett. — We contend that will not discharge him from a debt 
of this kind: it was a breach of trust. 

Lorp Justice Knicut Bruce. —I hope you have a better case 
than that. Why does he not put an end to all this litigation by a 
cheque on his bankers — having an account equal to pay the 
cheque? [am sorry Mr. Hayward does not appear on this occa- 
sion, because it may possibly be the duty of the court to take some 
measures ultra the case before us — by possibility it may be so, 
I regret very much that he is not here. I hope he will appear 
before this case is over, because breaches of trust by solicitors are 
not to be treated as other matters. 


Restoration oF Mr. Ricnarp Sitt to THE Rotts. —On 
Monday last an application was made to the Queen’s Bench on 
behalf of Richard Sill, an attorney, to be restored to the rolls of 
the court. The applicant had been struck off the roll of this 
court some years since for misconduct. The present application 
was made for his restoration on the ground that several years had 
elapsed since he was struck off, and that during the interval his 
conduct had been good. The application was supported by the 
affidavits of several gentlemen of the highest respectability, mag- 
istrates, members of the bar and others, all of whom stated that 
during the last few years the conduct of Mr. Sill, while acting as 
clerk to Messrs. Duignan and Hemmant, solicitors, of Walsall, had 
been unexceptionable. The Attorney-General and Mr. O’Brien 
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showed cause against the rule on the part of the Law Society of 
Wolverhampton, who alleged that the applicant had been guilty of 
subsequent misconduct. Lord Campbell said that, when the court 
granted the rule it was not from any doubt that the judgment of 
the court had been properly pronounced, but in consequence of 
the strong evidence that his subsequent conduct had been good. 
The Attorney-General said, the ground of exception was that, not- 
withstanding his being struck off the roll of this court, Mr. Sill 
still continued on the roll of the Court of Common Pleas and 
Court of Exchequer, but, not having taken out his certificate, he 
had practised as an attorney by appearing as such in the County 
Court. It was true that he was acting as clerk to the Messrs. 
Duignan and Hemmant, at Walsall, but he had regularly acted as 
an attorney in the County Court, which as a mere clerk he could 
not do, and he had also been allowed to recover costs as an attor- 
ney. Lerd Campbell: Did he do so with the sanction of the 
judge? The Attorney-General : The judge (Mr. Serjeant Clarke) 
said he was bound to hear him, as he (Sill)was still an attorney, 
and on the roll of the Court of Common Pleas and the Court of 
Exchequer. He had also been allowed to recover two fees, 
amounting to 4/., for his attendance in court. — Mr. J. Wilde said 
he appeared on the part of the United Law Society, but he did not 
wish to make any opposition. Sir F. Thesiger (with whom was 
Mr. H. J. Hodgson) supported the rule, and stated that Mr. Sill 
had only acted as clerk to Messrs. Duignan and Hemmant, at a 
salary of 200/. a-year, and the fees which he had been allowed 
were received on their account and paid over tothem. Mr. Jus- 
tice Coleridge: He could not have earned those fees but by 
representing himself as attorney for the parties. Lord Campbell 
said it was clearly irregular, but it did not appear to have been 
done malo animo. Sir. F. Thesiger said Mr. Sill had been off the 
roll three years and a-half, and had suffered a great deal. Lord 
Campbell said that, in consideration of Mr. Sill’s good conduct, 
the court would allow him to be restored; but, as he had acted 
irregularly and improperly in practising as an attorney, the court 
thought he ought to pay the arrears of duty since he last took out 
his certificate ; and he (Lord Campbell) trusted the court would 
never have reason to regret its leniency. He must also pay a 
penalty of 20s. — Rule absolute. 
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Notes of Cases in Vermont.* 





General Term of the Supreme Court at Woodstock. Octo- 
ber, 1856. 


Stone v. Peastey’s Estate. 
Decree of distribution, executed, cannot be revised by Probate Court. 


Daniel Peasley died in the year 1828, leaving a considerable 
estate, and three children, one son and two daughters, to whom he 
devised his estate, six eighths to his son, and one eighth to each of 
his daughters. When the eldest daughter came of age, one eighth 
of the estate was, by the Probate Court, decreed to her. Upon the 
second daughter coming of age, the Probate Court decreed to her 
one eighth of the remaining portion of the estate, which should have 
been one seventh, one eighth part having been already severed. But 
no objection was made to the decree, and no appeal taken, and the 
balance was decreed to the son, who took possession of the same, and 
retained it many years, and finally deceased, no claim having ever 
been made against him. In the settlement of his estate, this claim 
was presented. The Probate Court, making the decree of distribu- 
tion among the heirs, and settlement of the guardian’s account, after 
more than ten years’ acquiescence in such decree, upon the petition 
of the second daughter and her husband, re-examined such decree, 
and ordered that she should have one eighth of the whole estate, 
being one seventh of the remainder at the time of distribution. 

Held, that a decree of distribution executed is beyond the con- 
trol of such court, and cannot be thereafter revised, corrected, or 
in any manner modified or altered. 

Held, that the decisions of this State have never allowed the 
Probate Court to alter or reform its decrees, except in the single 
instance of charging administrators with things not accounted for, 
at the former accounting, and that this rests upon peculiar grounds, 
such administrator representing both parties. 


Bank oF Bettows Fatts v. R. anp B. Raitroap. 


Rule in equity as to enjoining suits at law. 


This was a bill in equity, brought to enjoin certain parties from 
prosecuting suits in the State of Massachusetts, affecting the rights 
of the plaintiff, in regard to attachments of property in this State, 
originally belonging to the Rutland and Burlington Railroad, and 
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to which such parties claimed a prior right, by virtue of certain 
deeds of assignment, the bill alleging that such assignments were 
altogether fraudulent, and made wholly for the purpose of defraud- 
ing the creditors of such railroad. The case was heard upon 
demurrer to the bill. 

Held, that a Court of Equity having jnrisdiction of the person of 
a party, by personal service, within the State, or possibly by such 
service as by the law of the State is made equivalent to personal 
service, may enjoin such party from proceeding at law in the 
courts of another State, such injunction operating upon the party 
only, and not upon the court. 

But, held, also, that by the settled practice of Courts of Equity, 
it is matter of judicial discretion, whether to enjoin the party from 
proceeding at law in a case where there is a concurrent jurisdiction 
in the courts of law and equity; that in the exercise of such dis- 
cretion it has become a settled rule, where the suit at law is 
already instituted, to suffer the matter to be there adjusted, unless 
it appear that such court does not possess the same means of 
effecting complete justice which a Court of Equity would, 

No such reason appearing to exist in the present case, for bring- 
ing the matter under the control of the Courts of Equity of this 
State, the bill was accordingly directed to be dismissed. 


General Term of the Supreme Court at Montpelier. Sep- 
tember, 1856. 


DoouiTTLe v. Hotton. 


Jury may infer existence and loss of probate records, where obviously de 
fective. 

This was an action of ejectment to recover the reversion of the 
widow’s dower in the estate of plaintiff's father. There were two 
administrators upon the estate. An order of sale was made to the 
first administrator, but the sale was made by the administrator, 
de bonis non, and no order of sale and warrant to the last adminis- 
trator appeared of record. The sale, in fact, included the rever- 
sion of the widow’s dower, and the avails of such sale, in all 
probability, were accounted for by the administrator, and thus 
virtually came to plaintiff’s use. But the records of the Probate 
Court are so imperfect, that this does not appear of record. 

Held, that after such a lapse of time, being more than twenty 
years, it is competent for the jury to presume, from the lapse of 
time, and the imperfect records and attending circumstances, that 
the money did come to the use of the estate, and if so, the heirs 
will be bound by the sale, even if the conveyance is defective, and 
although from the intervening estate of the widow, there was no 
right of entry till within fifteen years (the Statute bar of the right of 
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entry in Vermont). And upon this ground alone a Court of Equity 
might compel the plaintiff to quiet the title in the purchaser. 

But the jury may also, from the facts and circumstances of the 
case, find the existence and loss of the license to sell, and that 
question being exclusively one of fact, this court cannot control 
their finding, the evidence being competent to go to the jury. 


Town or Lynpon v. Town or DANVILLE. 
Settlement of pauper. 


Held, that a pauper, born in Canada, and whose father at the 
time held a permanent domicil in Canada, (but who had a legal 
settlement in this State, befure removing out of it,) is not entitled 
to claim the settlement of such father, upon becoming chargeable 
to any other town in the State, the father having never resided in 
the State after the birth of the pauper. 

The father, in this case, had his settlement in Danville, and 
there resided until he came of age, and married, when he removed 
to Canada. The pauper came, with his mother, to reside in Lyn- 
don, in this State, at five years of age, where he has ever since 
resided, and is now chargeable to the town of Lyndon, One judge 
dissenting. 


Carr v. TyLer. 


Officer appointed for special purpose. 

The power given to justices of the peace to appoint special 
officers to serve processes issued by them, whenever it shall 
appear that such processes may fail of service for want of a 
proper officer seasonably to be had, is a judicial power, and only 
extends to the service of the writ, for its original return day. 
If altered and made returnable, at a subsequent day, without the 
consent of such justice, such special officer has no power to 
serve the same by his former appointment. 


Hai v. NesMITH. 
Statute of Limitations — Residence out of State. 


This is an action where questions arose in regard to what ab- 
sences from the State will interrupt the operation of the Statute of 
Limitations, and what return into the State, restore such inter- 
ruption. 

Held, that to such interruption it is requisite the defendant 
should be absent from, and reside out of the State, and to restore 
such interruption, that such defendant either remain in, or reside 
in, the State. 

But, quere, whether it is important, that such return into the 
State should become known to the plaint ff or creditor. From the 
decisions, it would seem it is not. 
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General Teria of the Supreme Court. Chittenden County. 
September, 1856. 


Vermont Cenrrat Raritroap v. Tue Town oF BURLINGTON. 


Statute exemption from taxation, how construed. 


By the plaintiff's charter, the stock, property, and effects of the 
company are exempted from taxation. 

Held, that this exemption extended to all the land in the occu- 
pancy of the company, which they were enabled to take, by the 
compulsory powers conferred by their charter, and all the erections 
thereon, which were reasonably necessary for the purposes of their 
operations under their charter; that this included the road way, 
and all erections thereon connected with their business, and which 
were reasonably necessary for such purposes, and to such erec- 
tions, as station houses, although not within the limits of the road 
way, and probably some others, stations being the only erections 
in question in the present case. 


Wess v. Town or BURLINGTON. 


Husband of beneficiary to be taxed for her property — State stocks may be 
taxed. 


By the Statute of Vermont, where the use of money is given to 
a feme covert by the will of a deceased person, the principal to 
remain the property of the estate, it is to be set in the tax list to 
the husband of the cestui que trust, and not to the executor. 

One is liable to be taxed for income, derivable from the State 
stocks of any other of the American States, but not, it would seem, 
if derivable from United States stocks, according to the decisions 
of the United States Supreme Court. 


Franklin County. September Term, 1856. 
CuiarkE v. TABor. 


Division line by agreement and acquiescence. 


If the occupiers of adjoining lands agree upon a lime of division 
between them, and erect an irregular fence, running upon both 
sides of such line, but in the general division of the line, agreeing 
at the same time, that when it becomes necessary to build the 
fence anew, it shall be placed upon the “true line.” This is to 
be understood as referring to the line then agreed upon by the 
parties, and not to the original surveyed line of division between 
such lancs. 

A fence indicating the division between adjoining lots, although 
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it be built in a zigzag form, does not establish the line in that 
form, but in a line indicated by the general course of such fence. 

Where there is an actual possession upon one or both lo's, and 
an acquiescence in a division line, although the land adjoining 
such division line is not inclosed by a fence, or cleared, such 
acquiescence, for fifteen years, establishes the line, as the true 
division line between the lots. 


Chittenden County. General Term. September, 18056. 
Micuican Strate Bank v. Tue Estate or Henry LEAveNworrn. 


Principal and surcty ~- Discharge of guaranty by death of surety, and by 
taking new note. 


on was an action upon a continuing guaranty, given by 

. H. Wilkins, H. W. Catlin and defendant to the platutils, in 

a of Roelofson, Hatch & Co., of Detroit, by which the signers 

bound themselves, jointly and severally, to the amount of $30, 000, 

to accept and pay such bills as R. H. & Co. should draw upon 

them, or either of them, at such times and for such sums as they 
might choose, not exceeding $30,000 at any one time. 

A large amount of such bills, drawn upon Catlin, and by him 
accepted, all but one of which were in fact drawn after defendant's 
death, but without the knowledge of such death by the other 
parties, remain unpaid, which the. plaintiffs claim to have allowed 
against defendant’s estate. 

For a considerable portion of the sum due, and after it was over- 
due, the plaintiffs took the promissory note of the other parties, 
payable on time, as collateral security, including the one drawn 
before the death of Leavenworth. ‘This was done without the 
knowledge of L., or renewing any right to proceed against him in 
the meantime. LL. was a mere surety. 

Held, that the acceptance of such collateral security operated to 
suspend the right of action, and released the surety. 

Held, also, that the death of L. determined his liability upon the 
guaranty, for all bills thereafter drawn. 


MicuicaANn Srate Bank v. J. & J. H. Peck & Co. 


Practical construction of contract ly the parties to be followed. 
This was an action upon the following letter of credit : — 


*C. C. Trowsrioce, Esg., Presipent, Detroit, Micnican. 

** Dear Sir : — Messrs. Roelofson, Hatch & Co., of Detroit, are hereby 
authorized to value upon us, or either of us, to the amount of twenty-five 
thousand dollars, in such sums, and on such times, as they may require, 
which will be duly honored, and we hereby jointly and severally hold our- 
selves accountable for the acceptance and payment of a drafts. 

“J AJ. it. Peck & Co 
“H.W. coon” 














528 Notes of Cases in Vermont. 


The defendants resided and did business in Burlington, Vt., and 
the bills were made payable in New York; $25, 000 had been 
drawn, accepted, and paid, which applied to this letter; subse- 
quently, seven drafts, amounting in all to $20,000, were drawn 
upon and ace epted by Catlin, and when $12,000 had matured, it 
was presented to defendants for payment, who executed their 
promissory note for the amount without objection. When the 
remaining $8,000 matured, that was also presented for payment, 
when one of defendant's firm, and their principal active member 
and cashier, promised the plaintiffs, that the whole $20,000 should 
be paid in ten days. 

Held, that the letter on its face was not explicit as to whether it 
was to remain a continuing guaranty for $25,000, but the defendants, 
as well as all the other parties, having treated it as such, were now 
bound by such practical construction. ‘That the letter bound both 
signers for the payment of all bills drawn upon either, and if it 
were equivocal, in this respect, the parties having all so treated 
it, they were bound by such practical construction. And that 
although, by the general rule of the law merchant, it might be 
intended that such bills were to be drawn, payable at the place of 
business of the drawer; this was a matter which the parties might 
waive, and that the conduct of such defendants amounted to such 
waiver. And that it was competent to show, by oral testimony, 
that the person to whom this letter was addressed was President of 
plaintiffs’ bank, and the letter intended for their benefit, which 


will entitle them to sue upon it. 


Washington County. Supreme Court. November Term, 
1856. 


MonrTPELIER v. East MONTPELIER. 


Rights and duties of municipal corporations when trustees for charities. 


This was a bill in chancery, heard on demurrer. The principal 
facts alleged were, that the town of Montpelier was originally 
granted to Timothy Bigelow and others, upon condition that a 
settlement should be made in the town within five years, the 
grant bearing date in 1781. The three rights of land in question 
were, in the ‘charter, reserved, one for the settlement of a minister, 
or ministers of the Gospel in said township; one for the support 
of the social worship of God; and one for the support of an Eng- 
lish school or schools. And in the charter it is provided, that all 
the aforesaid rights “ shall, together with the improvements, rights, 
rents, profits, dues, and interests, remain inalienably appropriated 
to the uses and purposes for which they are respectively assigned, 
and be under the charge, direction, and disposal of the inhabitants 
of said township forever.” In 1848 the legislature divided the 
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territory of this town into two distinct towns, and incorporated both 
towns anew, and dissolved the old corporation, making no provision 
in regard to these rights of land. ‘The rights lie within the limits 
of what is now East Montpelier, and that town takes the rents and 
appropriates them to its own use, refusing to allow any portion to 
go to the inhabitants of Montpelier. The territory of Montpelier is 
about 6000 acres, and East Montpelier 17,000 acres; and at the 
time of separation the population of Montpelier was 22,426; 
of East Montpelier 1431; the grand list of Montpelier $7000, 
and that of East Montpelier, $4000, or nearly in that proportion. 

Held, that the legislature have entire control over municipal 
corporations, and may alter their powers, restrict or enlarge their 
limits, or dissolve them at will; and their being the trustees and 
almoners of a public charity, even by the appointment of the 
legislature, will not deprive the legislature of their power over 
them. , 

That the legislature, having dissolved the corporation of the 
old town of Montpelier, there was now no existins trustee to receive 
and expend the rents of the lands for the purposes for which they 
are granted or reserved in the charter. 

That the inhabitants of the territory which constituted the old 
town of Montpelier, are nevertheless entitled to enjoy the benefits 
arising from such rents in the manner designated in the original 
charter; and that for this purpose it is the duty of the Court of 
Chancery to appoint a trustee to expend the funds according to 
the original scheme. 


Storrs v. Purnam. 


Attachment and execution — Cooking stove not exempt — Computation of 
time. P 


This is an action of trover for a cooking stove. The defendant 
justified under final process against one Shillinglow, from whom 
the plaintiffs claimed title by virtue of a bill of sale. The statute 
requires property sold on execution, to be advertised for sale, * at 
least fourteen days.” This property was advertised on the 11th, 
and sold on the 25th of September. The plaintiffs claimed that 
the property was exempt from attatchment and levy of execution 
by the statute which provides that such articles of household fur- 
niture as are necessary for upholding life, and ten cords of fire- 
wood, shall be so exempt. 

Held, that as the law takes no notice of the parts of a day in 
reckoning by days, it is to be presumed that this property was 
advertised “at least fourteen days,” it being the rule of law in 
such cases, to exclude one of the days reserved, and to include 
one, and whether the first or the last, is immaterial. 

Held, also, that a cooking stove is not exempt from attachment 
unless used or intended to be used as an article of household fur- 
niture. 

VOL. IX.—— NO, IX.—- NEW SERIES. 45 
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ArBucKLE v. Warp. 


Easement, how acquired by prescription. 


Held, that where the owner of land gave two persons the right 
to draw water from a spring thereon permanently, by paying two 
thirds of the expense of the aqueduct, himself paying the remain- 
der and being allowed to take water for his own use, and the use 
was continued fifteen yeurs, the right to use the water became 
perfected by prescription. 

That this same prescription would also impose upon those who 
drew water in this mode the obligation to perform such conditions 
as were for the benefit of the owner of the land. 

That if, during the term of prescription, one of the persons 
withdraw by the consent of the owner of the land, this will not 
defeat the prescription in favor of the other party. 

Nor will the death of the owner before the term of prescription 
expires interrupt it; nor will a conveyance of the land by his heirs 
or devisees reserving the use of the water at his former residence, 
interrupt the prescription. 

Quere, whether the reservation of the whole spring will have 
that effect after the prescription begins to run, as to the reversioner 
even, although the existence of a tenancy will prevent a prescrip- 
tion operating against the owner of the fee, when such tenancy 
exists at the time of the commencement of use, or enjoyment of 
the easement or servitude. 


Strate v. Parks. 


Intoxicating liquors, sale of by town agent for unlawful purpose. 


Held, that a town agent for selling spirits for medicinal, chemical, 
and mechanical uses, and who is required to execute a bond to the 
county to conform to all the requirements of the statute, is never- 
theless liable to indictment for selling spirits for general use, con- 
trary to the provisions of the statute. 


CoLLAMER v. LANGDON. 


Mortgage, assignment of by administrator — Merger. 


Held, that an administrator or executor has authority to assign 
a mortgage upon receipt of the amount due thereon, so as to con- 
vey the legal estate. 

That where the owner of a portion of the equity of redemption 
pays the mortgage and takes an assignment of the whole mortgage, 
it will create no merger, the law presuming that he intends to keep 
the mortgage on foot, inasmuch as that is both equitable as to the 
owners of the remainder of the equity, and also for the interest of 


such assignee. 


[ To be continued. ] 
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Notes of Cases in fAassachusetts. 


Suffolk County. November Term, 1856. 


Present: Suaw, C.J., Dewey, Bicetow, and Mercatr, JJ. 


CarLey v. CARLEY. 


Decree of divorce may be set aside at same term. 


A decree of divorce obtained by fraud, may be set aside on 
application of the respondent, made at the same term at which the 
decree was entered. 

R. H. Dana, Jr., for respondent, 

F. J. Butler, for libellant. 


CuNnNINGHAM v. ITALL. 


Usury — Payment of by note taken up by third person. 


One who in consideration of a loan of $2350 gives a note for 
$2500, bearing interest and secured by a mortgage on real estate, 
and afterwards conveys the estate for $4000, the grantee paying 
$1500 cash, and agreeing to pay the mortgage note, may, on the 
grantee’s paying this note accordingly, maintain an action under 
the Revised Statutes, ch. 35, § 3, against the payee of the note, to 
recover back three times the; unlawful interest reserved thereon, 
the same being deemed to be paid out of a fund appropriated by 
the plaintiff for such payment. 

L. Mason, for defendant. 

A. A. Ranney, for plaintiff. 


Demonp, Apm’r. v. City oF Boston. 


Action against town for damage to person survives. 


An action on the case against a city or town for damages to the 
person, occasioned by a defect in the highway, survives to the 
executor or admin'strator under Statute 1842, ch. 89, § 1. 

C. Demond, pro se. 

J. P. Healy, (City Solicitor,) for defendants. 
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Reep v. WHITNEY. 


Dower in trust estates — Equitable right of wife in land bargained for by 
husband. 


A widow was not dowable at common law in an equitable estate 
of her husband, whether under a permanent trust or under an 
agreement of the conveyance of land. 

But on a bill in equity, under Revised Statutes, ch. 74, § 8, et seq. 
by the heirs at law of a person with whom such an agreement was 
made, the court will order a conveyance to be made, subject to the 
rights of the widow and of creditors, on an equitable contribution 
by the widow and administrator. 

Ellis Gray Loring, for plaintiff. 

F. O. Watts, for defendant. 


RicHARDSON v. FoREPAUGR. 
Foreign assignment. 


An assignment for the benefit of creditors of all the property of 
a citizen of Pennsylvania, made in that State and valid by its 
laws, is binding on his property here, as against an attachment by 
a citizen of this Commonwealth in an action on a promissory note, 
made by the debtor before such assignment, and purchased by the 
plaintiff after it was due and since such assignment. 

R. F. Fuller, for plaintiff. 

A. H. Fiske, for claimant. 


Eaton v. MELLUvs. 


Covenant implied in assignment of a chose in action. 
5 


The assignee of a chose in action, who assigns the same fora 
valuable consideration, is liable to his assignee for the amount of 
such consideration, if the amount of the chose in action be after- 
wards collected by a third person to his own use under an authority 
given to him by the assignor previously to this assignment. 

S. E. Sewall, for plaintiff. 

R. H. Dana, Jr., for defendant. 


Lewis v. EaGcie INsuraNce CoMPANyY. 


Evidence — Burden of proof — Expert. 


The testimony of a witness who fails to answer the questions 
put to him in cross-examination, saying that his memory has failed 
him by reason of the mental injury resulting from a previous sun- 
stroke, is not therefore to be stricken out by the presiding judge, 
but is to be submitted to the jury as the proper judges of its weight. 
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In an action on a policy of insurance for a constructive total 
loss, though the plaintiff is bound to prove the amount of the loss, 
still if the plaintiff in his claim of loss give the insurers credit for 
a certain amount received for salvage, the burden of proof is upon 
the defendants to show that a greater amount was received. 

A witness who is sent to a foreign port to take charge of a vessel 
in distress, and there ascertains by inquiries of shipwrights, ma- 
terial men, and others, the prices of labor and materials necessary 
to repair vessels at that port, but has no knowledge thereof, except 
that derived from the statements of others, is not a competent 
witness to that point. 

C. G. Loring and E. D. Sohier, for plaintiff. 

R. Choate and I. W. Richardson, for defendants. 


Sawyer v. Woopsury. 
Parol evidence to explain former judgment. 


[n an action of tort by lessee v. lessor for breaking and entering 
the premises leased, the defendant justified, under a right of entry 
reserved in the lease for breach of a covenant against strip and 
waste, and offered in evidence a judgment in an action brought by 
him for breach of several covenants in the lease, including the 
one against strip and waste, and in which a general verdict was 
rendered in his favor for nominal damages. 

Held, that the judgment was not conclusive in his favor, without 
showing by parol evidence that the breach of the covenant against 
strip and waste was litigated in the former action, and that the 
burden was on him to show that fact. 

J. P. Healey, for plaintiff. 

R. Choate and J. W. Hubbard, for defendant. 


Srone v. Boston AND Marne Rattroap Company. 


Claim for damage to person does not pass to assignee in insolvency. 


A claim against a railroad corporation for damage to the person 
does not pass to an assignee in insolvency, (St. 1838, ch. 163,) 
unless judgment has been recovered by plaintiff. 

B. Butler, for insolvent. 

L. Saltonstall, for assignee. 


Woop v. Denny. 
Same v. SAME. 
What amendment will discharge bail. 


Where the writ contained only the money counts, and the 
defendant was held to bail, and upon the entry of the action a 
45* 





ee 














> 


534 Notes of Cases in Massachusetts. 


declaration was filed counting upon two notes of hand, and it 
appeared by parol evidence that the notes were the cause of action 
intended to be sued upon under the money counts : 

Held, the bail was not discharged. 

Otherwise where the declaration, originally on the money counts, 
was amended by inserting a count upon a special undertaking of 
guaranty, of which, as was shown in evidence, the attorney who 
drew the writ had no knowledge when the service was made. 

H. Jewell, for plaintiff. 

C. P. Curtis, Jr., for defendant. 


Burnett v. SMALL. 
Bond for jail limits — Surrender — Damages. 


A debtor who had been committed on execution, gave bonds in 
the usual form, conditioned to surrender himself in ninety days if 
not sooner discharged. He offered himself for examination, and 
the hearing was, for special reasons and with the creditors’ consent, 
adjourned from time to time, until after the expiration of the 
ninety days. He did not surrender himself until after the final 
hearing. 

Held, that the condition of his bond was broken, and that the 
measure of damages under Rey. Sts. ch, 98, § 68, was the amount 
of the original judgment. 

S. D. Parker, for defendant. 

S. B. Hahn, for plaintiff. 


Oris, Exr. v. Corrin. 
Will — ‘* Property’’ — ‘* Pounds.”’ 


A testator residing in England executed his will according to the 
form prescribed by English law, and after disposing of that portion 
of his estate and effects situated in that country, devised and be- 
queathed as follows: ‘My property at Boston North America 
under the care of A. amounting by the last account to eleven 
thousand five hundred pounds I desire may be left under his con- 
trol until it amounts to twenty thousand pounds then the interest 
to be paid to B. and the principal to C. (son of B.) he having no 
children to his brothers in succession on the demise of the father 
B. Failing in male issue in the family of the said B. then the 
twenty thousand pounds to be divided among any female children 
the said B. may leave.” 

The testator died in England, and his will was duly proved there, 
and afterwards admitted to probate in this Commonwealth, and 
this bill was brought to obtain a construction of the above recited 
clause. The will contained no residuary devise or bequest of any 
kind, 

It appeared that the testator owned a valuable reversion in real 
estate situated in Brighton, near Boston, and that the value of this 
reversion was included in the account referred to in said clause. 
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The said account was made up upon a computation in which the 
pound was reckoned at par ($4.44). The fund had now reached 
more than £20,000. 

Held, that B. was entited to the accumulation over £20,000. 

That the pound must be reckoned at par, and that the reversion 
of the Brighton estate was to be included in the fund. 

A. being still alive, the Court did not think it necessary to pass 
upon the construction of the ultimate limitations. 

H. Ritchie, for plaintiff. 

W. Soheir, T. B. Hall, and W. S. Dexter for the several defend- 
ants. 


Lorine v. Oris. 
Covenant — Set-off. 


B. agreed in writing to sell A. a lot of land, bounded on “a 
street contemplated to be laid out,” and further described in the 
agreement as “ laid out thirty-five feet in width,” and as a * road 
traced on a plan,” (referred to,) and that the road should be con- 
structed at the joint expense of the parties, and afterward made to 
A. a deed of the land, describing it as bounded “on a street re- 
cently laid out.” 

Held, that the neglect of B. to join in constructing the street, did 
not constitute a failure of consideration of a note given for the 
price of the land; nor, so long as the damages therefor were un- 
liquidated, a subject of set-off to an action on the note. 

G. S. Hillard, for plaintiff. 

G. Minot, (R. Choate with him,) for defendant. 


M°GILVERY v. CAPEN. 


Charter-party — Relations of charterers and master. 


By the terms of a charter-party, it was agreed that the charter 
should commence from the time when the vessel should be delivered 
to the charterers ; that the owners should reserve the necessary 
room for the accommodation of the crew and the stowage of the 
sails, cables, and provisions, and should furnish a competent 
master, and keep the vessel tight, stanch, well fitted and tackled, 
and receive on board such goods as the charterers might ship; and 
that the charterers should victual and man the vessel, and pay the 
master’s wages, and all port charges and pilotages, and other ex- 
penses of the voyage. 

Held, that the charter-party did not transfer the custody of the 
vessel to the charterers,or any privity of contract between them 
and the master, and that he could not, therefore, in case of wreck, 
recover of them for his services in superintending laborers em- 
ployed by them in saving the cargo. 

. Brigham, for plaintiff. 
R. Choate and E. Bangs, for defendants. 
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Hart v. ADAMs. 


Arrest on execution — Amendment of officer’s return. 


Petition for habeas corpus. Held, that if a debtor arrested on 
execution and carried before a magistrate pursuant to St. 1855, ch. 
444, § 4, does not ask to be admitted to bail, it is the duty of the 
magistrate to certify the fact, and the duty of the officer to commit 
him on the execution, as he would have done before the statute 
was passed. And ihat on a hearing of a petition by the debtor for 
a habeas corpus, the officer might be allowed to amend his returns 
on the execution, so as to state that he ‘could not conveniently 
find’ either of the magistrates enumerated in the statute to be 
applied to in the first instance, and therefore carried him before a 
justice of the peace and quorum ; and also by stating that he com- 
mitted the debtor by virtue of the exeeution, his original return 
having founded it only on the order of the justice. 

H. D. Hutchinson, for petitioner. 

A. V. Lynde, for respondent. 


Lntelligence and (Hiscellany. 


Tue Ciner Justice or tne Common Pieas or Enctanp. Upon the 
somewhat sudden death of the late amiable and accomplished Chief Jus- 
tice of the Common Pieas of England, the place was offered to Sir Alex- 
ander Cockburn, the Attorney General. Now it appears that the office 
which was to be filled, is considered to be out of the line of promotion, 
and although paid by asalary, which would be considered enormous in this 
country, still net so lucrative by any means as that of Attorney General. 
The appointment, however, has been accepted, and the new judge has 
taken his seat with due formality. ‘The newspapers say that he 1s to have 
a peerage, theugh not immediately. 

Sir A. Cockburn has risen ramdly. He was first brought into notice, 
if we mistake not, by his very able speech in Parliament, in defence of 
Lord Palmerston’s famous attack on the Greeks, in the affair of Don 
Pacifico. The London ‘Times compliments him by saying, that ** his 
mind seems discharged of those technicalities which, if they have raised 
the practice of law iuto a science, have degraded it into a curse to man- 
kind ;*’ and contrasts him with Lord Wensleydale (Baron Parke), as 
being a man of general principles, rather than legal technicalities. Our 
professional readers may estimate the praise as they see fit. There is no 
doubt, however, that the new chief justice is a man of great ability as a 
debater, of great industry and general capacity. 

We do not learn what is lost in a pecuniary point of view by accepting 
such an honor, but we have seen a recent statement, that fur one perquisite, 
involving litle or no Jabor, merely certilying specifications and warrants 
for patents, the Attorney General received Jast year 4000/., a sum larger 
than the best and most busy lawyers in this country are in the habit of 
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receiving for their year’s practice, if we except a few in two or three of 
our largest cities, and what any such received a few years since. The 
following squib from ‘* Punch ’’ touches on all the above points : — 





DUET AT THE REFORM CLUB. , 





PALMERSTON. 
‘* Won’r you do the State a service? 
Alexander, O! 
Won't you take the place of Jervis : 
Do its duties make you nervous! 
Be to scruples more impervious, 
Alexander, O!” 


COCKBURN. 
‘* Easy talking in the steerage 
Bottleholder, O? 
Half one’s income, in this dear age, 
One should lose, — but, fur arrearage, 
Tell me, will you stand a Peerage? 
Bottleholder, O! ”’ 


PALMERSTON. 
‘* Peerage, come, my dear Attorney, 
Alexander, O! 
You're for jumping through life’s journey, 
Pray how oft has Shorthand Gurney 
Heard you speak !— be modest, burn ye, 
Alexander, O!”’ 


COCKBURN. 
** Once | spoke, my bottleholder, 
Bottleholder, O! 
When you thought no better scolder 
Dashed at Peel, or dealt a bolder 
Blow for you — but now you’re older, 
Bottleholder, O! 


PALMERSTON. 
*¢ Well, well, don’t be so empressé, 
Alexander, O! 
There, the waiter’s brought your Creci, 
We'll contrive, ere long, I dessay ; 
Take the place de bene esse, “4 
Alexander, O!”’ 


And the learned Attorney Generat has signified to 
his Southampton constituents that he has taken it. 


Tue Court iw a Fix. —On Christmas afternoon, while the Court of 
Common Pleas at Northampton, (Judge Bishop,) was proceeding with 
the trial of Commonwealth v. Tower, for abduction, one of the by- 
standers hinted to the District Attorney that it was Christmas day, and that 
there was a statute forbidding the holding of courts on that day, where- 
upon the latter announced the fact to the Court. The judge, and the 
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whole congregation in the court-room were amazed and amused. That 
the Court was in a fix, was clearly ‘‘ a fixed fact,” and to get unfixed was 
of course the first business. The judge said the ex:stence of that statute 
had escaped his recollection, so that he was until then unaware that the 
holding of the courts on that day was uvlawful. The difficulty was rem- 
edied by a waiver of all the parties to the offence, and by common consent 
business was continued, the law to the contrary notwithstanding. That is, 
they found themselves all sinners together; so they pardoned each other's 
sins, and— went on sinning through the remainder of the day. ** Igno- 
rance of the law excuseth no man,’’ is a maxim which is quoted often by 
the doctors of the law for the admonition of the unlearned; and many a 
poor fellow has suff red the penalties of law no less because of his 1gno- 
rance ; but here is a case where the doctors have themselves ignorantly 
become Sabbath-breakers, and hence are liable (and ought not to be ex- 
cused therefore) — not to a legal penalty, for there is none, but to be 
severely talked to by the unlearned. — From the Springfield Republican, 
Dec. 29. 
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A Generat Inpex To THe Enctish Common Law Reports. Vols. I. 
to LXXXIIL. inclusive. Second Edition. By Georce W. Bipoie 
and Ricnarp C. M*Murtnrie, of the Philadelphia Bar. 2 Vols. pp. 
676, and 643. Philadelphia: T. & J. W. Johnson. 1856. 


This work, as its title implies, is not so much a digest as the digest of 
a digest ; it is an attempt, and a very successful one, to give, in the brief- 
est form, a sufficient guide to enable the lawyer to examine for himself all 
the cases contained in the very valuable series of reports here indexed, 
which bear upon any subject of inquiry. 

The present edition is an index to Messrs. Johnsons’ reprint of the 
Common Law Reports of England from 5 Taunton to the latest volumes of 
the Queen's Bench and Common Bench, including the nist prius cases 
and one volume of Bankruptcy Reports (1 Deacon). It contains no Ex- 
chequer Cases, excepting where these are contained in the same volume 
with those of the two courts above named, (us is the case with Marshail, 
J. B. Moore, and a few others,) the Exchequer Reports proper, having 
been teprinted in a separate series. 

‘The work is very well done, the arrangement being such as is readily 
understood, and the results of the cases being iad.cated with brevity and 
precision. The form of an index has many advantages over any other to 
the practitioner who is desirous of following out the cases for himself, and 
we think the learned editors are justified in claiming for their plan ** that 
it affords the best mode of exploring the vast body of law to which the 
work professes to be a guide.”’ 

We have but one criticism to make upon the execution of this work, 
which is, that in some instances, the most important of which we will 
point out, the same notes are repeated in different parts of the volumes, a 
practice never admitted in the best digests, and which therefore ought not 
to obtain in a book which professes to be still more compendious. 

Thus the cases on the subject of adeyuacy of consideration to support a 
prromise, are collected under the head of Contract, and the same notes 
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are repeated partly under Assumpsit, and partly under Bitis or Ex- 
CHANGE. So under the first named head, we have all the doctrine of the 
Sta‘ute of Frauds, with its appropriate divisions, and the same notes, with 
the same divisions, are repeated under the head of Fraups, Statute or. 
The subject of the rights, duties and liabilities of /anders is given twice, 
first under the head Bankers, and next under Bitus oF ExcnanGe, giving 
in both places the same notes, under the same subdivisions; and the lien 
of bankers is considered in both these places, and also under Lign. So of 
Ser orr and Bankruptcy, and of Bitts or Excuance and Stamps, so 
far as these heads cover respectively the same ground. 

In all such cases, a due regard for brevity and a severe judgment would 
dictate that the annotations should be made under the principal head, with 
sufficient and distinet references in all other appropriate places. 

We have stated in some detail the only defect which we | ave discovered 
in these vo umes, and it is one which can very easily be remedied in the 
next edition, when the number of new decisions to be annotated, will 
naturally cause an inquiry into al] methods of condensation. Meantime the 
book is a very useful one, and one which, afier being once used, will not 
readily be exchanged by the practitioner for the more cumbrous and <iffi- 
cult dgests. The present edition has so many advantages over the former 
as to amount to a swpers«deas, for the first edition made its references to 
an earler and condensed reprint made by the same publishers, and to that 
only, while the present index gives not only the volume aud page of the 
better American edition of the reports, but a!so the name of each case and 
its place in the original reporter. 


Court or Craims. Reports anp Dicest or Opinions delivered since 
the organization of the Court. By Jonn C. Devereux, Counsellor at 
Law. With an Appendix, containing, 1. Statement of the Origin and 
Hi-tory of the Court. 2. Acts of Congress relating to the Court. 3. 
Rules of Court. 4. List of Commissioners to take testimony. 5. List 
of Attorneys and Counsellors of the Court. 6. Articles on the charac- 
ter, functions, and judicial! powers of the Court. New York: Banks, 
Gould & Co. 185H. 


This Digest of the Opinions of the Court of Claims, which has, from 
time to time, (with copyright reserved,) appeared, if we mistake not, 
in the New York ‘Times, is made with great fulness and precision, so 
much so, that it will serve nearly as well as the full reporis, (which we 
hope will be colleeied, as soon and as ofien es they will fill a volume,) for 
a guide to counsel or commissioners having business before the Court. ‘T’o 
ali such it is indispensable ; and it is interesting to all professional and 
even to general readers from the novel character of the Court, and of the 
questions presented for its judicial action. At the end of the whole are 
a few decisions given at length, some of which have already appeared in 
this volume, and which will serve to show the mode in which these ques- 
tions are discussed. 

We have always regarded the establishment of this Court as an impor- 
tant step in the virection of making government respousible fur its acts 
and contracts, like a private person, a result which we do not doubt would 
benefit the government itself as much as it would all honest men who 
desl with it. Of all debts, those of honor are least likely to be serupu- 
lously audited, and the ingredient of risk must necessarily enhauce the 
price of every article. We are glad, therefore, to see this Court doing its 
work so well, and we believe, with a fair trial, it will take a firm hold 
upon the good sense of the nation. 
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Barstow, Wilson (a) Rochester, | “ 8, David Perkins. 
Brierly, William (5) |Werce-ter, “4, Alexander H. Bullock. 
Brigham, George W. |Marlboro’, “« 6, L. J. Fletcher. 
Cannoa, Watson (a) |Rochester, o6 8, ‘David Perkins. 
Chase, Kemark |Harw ich, “o 2, Simeon N. Small. 
Chase, ‘Mhomas E, Dennis, “ 24, |Simeon N, Small. 
Cole, Jonathan |Millbury, . -& | Alexander H. Bullock. 
Davis, Alvah 3. |Springtield, = 14, John M. Stebbins, 
Denny, Joho P. | Boston, te la, Isaac Ames. 

Donald, Peter |Boston, a FF Isaac Ames. 
Fessenden, Asa (c) | Templeton, “ ™ iL. J. Fletcher. 
Foster, Eben. B. (d) Boston, “ 620, |Isaac Ames. 

Frye lsuac W. (d) | Boston, “ §=20, |\Isaac Ames, 

Godfrey, Nathan P. Cambridge, “ 8, \L. J. Fletcher. 
Goodrich, Henry Miltord, “ 14, |Alexander H. Bullock. 
Green, Emerson N. Westfield, “« 618, \John M. Stebbina, 
Gregory, Joho P. (¢) Cambridge, “ l, it. J. Pletcher. 
Griswoid, Ralph B. (0) Worveater, “4, | Alexander H. Bullock. 
Hart, Joseph M. |Reading, * 26, iL. J. Fletcher. 
Haverty, Thomas \Clinten, “« 9, }Alexander H. Bullock. 
Heath, t harles Charlestown 6¢ 19, iL. J. Fletcher. 
Higgins, Frank (e) | Boston, « 3, lIsaac Ames 
Holbrook, Elias |Braintree, | 66 4, Francia Hilliard. 
Hopkins, Jacob Rock port, ss 5, ‘Henry B. Fernald. 
How land, Elisha Sandwich, |} Oct. 2, |Simeon N. Small. 
Hull. Hiiam | Boston, Nov. 17, lIsaac Ames. 

Jenkins, James Dorchester, | “« 24, jIsanc Ames. 

Kendall, Josiah B. ‘Roabury, | « 13, Isaac Ames. 

Lee, Heury b. | Becket, | Oct. 28, |Henry S. Briggs. 
Marsh, Henry A. | Boston, | Nov. 14, Isaac Ames. 

Mazon, Lyman L. Worcester, és 10, | Alexander H. Bullock. 
Merritt, Nehemiah T. Dorchester, Oct. 2, | Francis Hilliard. 
Norton, Albert (g) |Malden, | Nov. 29, |Ixaac Ames. 

Norton, Altred (2) | Wincheeter, oe @, lisave Ames. 

Norton, Benj. F. (A) |Haverhill, } “ 91, |Henry B. Fernald. 
Packard, Hevry 3. New Kedford, } < 2, Joshua C Stone. 
Peabody, Joseph A. \Cambridg: | oc 8 614, 1,. J. Fletcher 
Pearson, Benjamin N. (hk) | Haverhill, = 3, Henry B. Fernald. 
Pickering, Mark | Boston, “« 1, [saac Ames. 

Robbina, Samuel E. (d) Hartford, Ct., s @, [sanc Ames. 

Savage, Hamblin \Shettield, Oct. 21, Henry 3 Briggs. 
Seabury, Franklin P. |New Bedtord, Nov. 4, Joshua C. Stone. 
Smith, Joho L. | Boston, “« 4, leanc Ames. 
Strickland, Jones E. |Lee, “6 6, Henry 8. Briggs. 
Thayer, bzra W. (f) Cheshire, Aug. 21, Henry S. Briggs. 
Wait, Henry | Watertown, Nov 28, tsaac Ames. 

Weed, Vus H. South Reading, os 12, 1. J. Fletcher. 
Wheeler, James 8. (f) lCheshire, Aug. 2), Henry 3S. Briggs. 
Wheeler, Mills S, |Sheffield, Oct. 2i, Henry S. Briggs. 
Willams, Martin H. jRoxbury, Nov 8, Isaac Ames. 








(0) Griswold & Brierly (c) A. Fessenden & Co. 
(e) Late partner in the late firm of E, Higgins & Son, 
(g) A. & A. Norton, Boston. (h) Copartners. 


(a) W. Barstow & Co. 
(d) Eben B. Foster & Co. 
(f) E. W. Thayer & Co. 


